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The House met at 10 a.m. and was deeply grateful I am to have had the matters; things like life, faith, and

called to order by the Speaker pro tem-
pore (Mr. COOPER).

———

DESIGNATION OF SPEAKER PRO
TEMPORE

The SPEAKER pro tempore laid be-
fore the House the following commu-
nication from the Speaker:

WASHINGTON, DC,
December 14, 2022.

I hereby appoint the Honorable JIM COOPER

to act as Speaker pro tempore on this day.
NANCY PELOSI,
Speaker of the House of Representatives.

—————

MORNING-HOUR DEBATE

The SPEAKER pro tempore. Pursu-
ant to the order of the House of Janu-
ary 10, 2022, the Chair will now recog-
nize Members from lists submitted by
the majority and minority leaders for
morning-hour debate.

The Chair will alternate recognition
between the parties, with time equally
allocated between the parties and each
Member other than the majority and
minority leaders and the minority
whip limited to 5 minutes, but in no
event shall debate continue beyond
11:50 a.m.

———

FAREWELL TO CONGRESS

The SPEAKER pro tempore. The
Chair recognizes the gentleman from
Georgia (Mr. HICE) for 5 minutes.

Mr. HICE of Georgia. Mr. Chairman,
it has been an incredible honor to serve
the people of the great State of Georgia
and the 10th District for the last four
terms. This is my last time addressing
you as fellow colleagues here from the
House floor within these hallowed
Halls of Congress.

There is no question the history and
the marvel of this place, our Nation’s
capital, is something that never ceases
to amaze me. I cannot express how

tremendous privilege to represent the
10th District of Georgia among the
ranks of so many incredible men and
women before me and to play a small
role in shaping our Nation’s history.

With God as my guide, I have set out
in the last 8 years to not only represent
Him well but to represent Georgia’s
10th District and our country well.

I would be remiss if I didn’t take a
moment to extend a heartfelt gratitude
to many in my life who are so impor-
tant and who have made these last 8
yvears so meaningful; certainly, my
wife, Dee Dee.

We all know this is not an easy place
for family, and I cannot express to her
the deep love and appreciation I have
for the incredible support that she has
given me. Our two daughters, Anna and
Sara, their husbands, and our four
grandchildren as well, have stood by
me, and us, through all of this so
much, and I love and appreciate them
more than words can say.

Our staff, both here in D.C., and in
Georgia, have been among the best
here in Congress. I say a heartfelt
thank you for serving our constituents
and for fighting our battles here in
Washington with such integrity and
honor. What a team you have been.
You certainly have made me look bet-
ter than I am, and I am deeply appre-
ciative of that.

My colleagues here on both sides of
the aisle, it has been an honor to serve,
and I particularly express my gratitude
and love for those fellow men and
women within the Freedom Caucus
whom I have come to love tremen-
dously. It has been such an honor to
serve with each of them, as well.

Obviously, without the guidance of
God and my faith and those around me,
we certainly would not have been able
to accomplish many of the things we
have been able to do here. But as a pas-
tor prior to coming to Congress, my
focus here so much has been on moral

family, protecting the rights of Ameri-
cans. Specifically, the right to freely
worship without fear of intimidation of
harassment has constantly been on the
forefront of my life and continues to
be. And although I am departing from
this current post, I cannot stress
enough the importance of those who
will be here for the 118th Congress to
continue fighting for the repeal of the
Johnson amendment.

We all know that the First Amend-
ment is for every American citizen, the
right to speak, to uphold those beliefs
in the public square. And certainly
those beliefs, the epicenter of it, if you
will, is certainly in churches and the
centerpiece of that is in the pulpits.
And our government has no right en-
tering the pulpits of America deter-
mining what can and cannot be said.
So I urge my colleagues to continue
fighting that good battle.

Another piece of legislation that I in-
troduced my very first year here was
the sanctity of human life, which
sought to declare that the most funda-
mental right that we have is the right
to life. And I have introduced this bill,
in fact, every Congress, every session
since we have been here, and I look for-
ward to being able to pass that on to
those who continue the fight.

While it has been of utmost impor-
tance to focus on ending abortion, I
also felt it is important to memorialize
the 63 million lives that have been lost.
That is why I introduced a bill to in-
struct that the United States flag be
flown at half-staff on January 22 of
each year in honor of the unborn who
have lost their lives.

If we ever forget history, it is bound
to repeat itself, and if we, God willing,
see the end of abortion, we need to
likewise remember those who have
given their lives, the innocent, in this
struggle, in this battle.

At the heart of it all, it is my prayer
that our country will see a spiritual
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awakening. I am convinced we can’t re-
solve all the problems in this country
by passing another piece of legislation
or throwing another trillion dollars at
a problem. We need the good hands of
the Almighty God to guide us through
these days, and we need a spiritual
awakening. That certainly is my ut-
most prayer.

Mr. Speaker, I wish each of my col-
leagues continued success here in Con-
gress and a Merry Christmas to each
one.

——
FAREWELL TO CONGRESS

The SPEAKER pro tempore. The
Chair recognizes the gentleman from
Pennsylvania (Mr. LAMB) for 5 minutes.

Mr. LAMB. Mr. Speaker, this is my
last speech.

The first time that I walked in here,
I looked all around the Chamber the
way that new Members do, and it real-
ly struck me that there are only two
paintings in here. They are right be-
hind me now. One is of George Wash-
ington and the other is of General La-
fayette.

I think what struck me is that nei-
ther man ever served in this House, but
on that first day, I felt that they were
looking right at me and saying, we
have a message for you: Don’t take this
place for granted. Other people had to
fight for us to be able to do what we do
in here.

On that first day, I had no idea that
within less than 3 years, the D.C. police
and the Capitol Police would have to
fight for us again right here, that hun-
dreds of them would be injured, that
some of them would give their lives
just so that we can walk back in that
night and do our job.

I saw a recent poll that showed that
just 21 percent of Americans approve of
the job that we do in here; 75 percent of
Americans disapprove. And most of us
know why that is. We have been in our
Congressional districts during a gov-
ernment shutdown and after we fail to
pass yet another bill that most Ameri-
cans support, and also because the bad
news about this place travels much far-
ther and much faster than the good
news ever does.

But I just keep thinking about how
those officers fought for this place.
They fought for us. And I think they
would do it all over again if you asked
them to.

We can take confidence in that fact.
We can take confidence in the fact that
this institution did its job on January
7, hours after being attacked on Janu-
ary 6. We can take confidence in the
fact that since then our fellow Ameri-
cans have continued to reject so many
candidates around the country who are
not committed to this democracy.

If I could only make one observation
on my way out the door here, is that I
think we all have to be confident about
this institution and we should be more
confident in ourselves.

Our failures are noticed more. We all
know that. But our successes are real.

CONGRESSIONAL RECORD —HOUSE

And we have to value those successes
because they are a credit to people like
Capitol Police Officer Brian Sicknick
or to Representative John Lewis or to
a young Air Force staff sergeant from
my district named Dylan Elchin, peo-
ple who sacrificed and shed blood for
this democracy and for what it means.

The things that we have done in here
and that you will continue to do next
term reflect the greatness of these peo-
ple. I keep thinking about these brown
cardboard boxes of food that the De-
partment of Agriculture put together
during the pandemic. They rushed
them to food banks, and I loaded a lot
of these boxes into people’s cars when I
was back in my district.

These were honest and good people.
In their trunks, these were people that
had work boots and tools; they never
thought they were going to need some-
thing from a food bank. But it was our
votes that fed those people and gave
them help in their hour of need.

I could go on and on about the things
that we have done in this room that
are so special. My staff knows I talk
endlessly about the fact that our dis-
trict was home to the first-ever civil-
ian nuclear power plant, and its suc-
cessor power plant was at risk when we
came into office. It is now secure be-
cause of the bipartisan infrastructure
bill and the Inflation Control Act;
thousands and thousands of jobs, clean
power that our region needs in invest-
ment and science.

I would talk about the teamsters and
the miners and how we saved their pen-
sion if I had time.

How we rebuilt a bridge in Pitts-
burgh in less than 1 year because of
Federal funds.

How the microchips and hydrogen
that we have set aside money for are
themselves an expression of so much
confidence in our future in this coun-
try.

My time is up, so I will just say that
I don’t want to deny that we have our
problems in this country, we definitely
do, but I have only been here for 4
years, and it is obvious to me that we
have everything we need to be success-
ful. For an Irish guy, that is a very
emotional thought, but I have seen it.

When I was a kid, I had this plaque
that my grandmother gave me that
said the words of St. Paul, which were
that we have a responsibility to stir
into flame all the gifts that God has
given us.

God has given this country so many
incredible gifts. I just think we have to
be worthy of that. We have to honor
our inheritance; and on our best days,
for the last 4% years, we have done
that. It has been the honor of my life
to do that.

Mr. Speaker, to all my colleagues, 1
just say that I am confident in you. I
know what you all are capable of and
what this institution is capable of.

To my constituents, I say thank you.
It has been a tremendous privilege to
be here in your name.
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VA’S PACT ACT WEEK OF ACTION

The SPEAKER pro tempore. The
Chair recognizes the gentleman from
Illinois (Mr. BosT) for 5 minutes.

Mr. BOST. Mr. Speaker, I rise today
in support of the VA’s PACT Act Week
of Action. Since 9/11, nearly 3.5 million
Americans have been exposed to burn
pits and other dangerous substances
during their time in military service.

It is critically important that they
receive the care that they need before
it is too late.

This week, we are raising awareness
about the health benefits available to
them as a result of the PACT Act being
signed into law.

Southern Illinois veterans and their
families can attend an event with the
Marion VA tomorrow, Thursday, De-
cember 15, to learn about the care and
benefits available to them, including
toxic exposure screening, healthcare,
enrollment benefits, and claims assist-
ance. It will be held from 5 to 8 p.m.
Central Time, at John A. Logan Col-
lege in Carterville.

Similar events will be hosted all over
the region and all over the country, as
well.

Now, the veterans need to know you
can find out more information at
VA.gov/PACT or by calling 1-800-698—
2411.

Mr. Speaker, I encourage any and all
of our veterans who would be eligible
for this care to be proactive in getting
the help that they need.

RECOGNIZING MARIA TRIPPLAAR

Mr. BOST. Mr. Speaker, I also rise
today to celebrate the service of one of
my staffers on the VA committee.

Mrs. Maria Tripplaar has been my
staff director, counsel, and friend for
the last 5 years as we have worked to
deliver on the promises that we have
made to our veterans.
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Through her counsel and leadership,
we have achieved landmark legislative
wins for veterans, their families, and
their survivors, particularly the Vet-
erans Appeals Improvement and Mod-
ernization Act, the Blue Water Navy
Vietnam Veterans Act, the Isakson and
Roe Veterans Health Care and Benefits
Improvement Act, the PACT Act, and
s0 many other notable and worthwhile
laws.

All the while, she was raising two
young children and helping us do all of
that.

Maria, thank you for your dedication
to America’s veterans and the success
of our committee. We wish you well as
you move to the next chapter of your
life.

———

FAREWELL TO CONGRESS

The SPEAKER pro tempore. The
Chair recognizes the gentleman from
California (Mr. LOWENTHAL) for 5 min-
utes.

Mr. LOWENTHAL. Mr. Speaker, just
over 30 years ago, I made the decision
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to run for the Long Beach City Council
because I felt that my councilmember
really didn’t listen to the constituents
and to my neighbors and myself.

This journey of public service has
taken me from the Long Beach City
Hall to the California State Capitol
and now to our Nation’s Capitol for the
last 10 years.

When I began this journey, I did so
with a commitment to listen to my
community and to use all of my abili-
ties to help make my constituents’
lives better.

Over the years, with the help of my
family, my colleagues, especially with
the help of my staff, and, yes, my con-
stituents themselves, I hope and be-
lieve that I have met that commit-
ment. For this help, I will always be
grateful.

Their help has led me to be a cham-
pion for the environment, to promote
conservation of our wildlife and nat-
ural spaces, to clean up our ports and
maritime industry, to address the
growing plastic pollution and climate
crisis, and to promote clean energy.

For my constituents, I have re-
mained a dedicated advocate for
human rights, introducing the Inter-
national Human Rights Defense Act,
securing the release of numerous pris-
oners of conscience and also Americans
who have been detained unjustly
abroad, and serving as a critical voice
for the Vietnamese and Cambodian
communities across our Nation, all
while working to hold corrupt and
autocratic elites abroad accountable
for their actions.

My constituents have demanded a
better future, and in their name, I have
championed a strong and sustainable
freight infrastructure network with
the National Multimodal Freight Net-
work Improvement Act and key provi-
sions in the bipartisan infrastructure
act, all critical issues, as we have seen
in the wake of the supply chain crisis.

As a Jewish Member of Congress, I
was proud to be a leading voice on the
passage of H. Res. 326, a reaffirmation
of our commitment as a Nation to a
two-state solution and peace in the
Middle East.

Throughout this journey, my con-
stituents have remained the stars
which have guided me. I have been
deeply touched by their support over so
many years, just as I am deeply hon-
ored by the trust and faith they have
placed in me time and time again to
represent them.

But as I said while announcing my
retirement a year ago, just as every
journey has a beginning, so does it
have an end, and it is now time to pass
the baton.

During this journey, I have been
blessed with having the pleasure of
raising two fine sons, who have blessed
me with four grandchildren, whom I
adore. I now look forward to spending
time with them and watching them
grow and flourish into wonderful peo-
ple like their parents.

It is also a chance for me and my
wife, Debbie, who has been my rock
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and partner throughout this journey,
to even more deeply enjoy our lives to-
gether.

However, as Robert Frost wrote,
there are miles to go before I sleep.

I believe deeply in the innate good-
ness of our Nation and our people. I
have seen us live up to that potential
s0 many times and, in doing so, move
our Nation and the world forward, but
progress must be earned. It remains up
to each of us to continue that struggle.

While I am stepping away from the
front lines of that struggle, I will con-
tinue to be at your side, fighting for
what is right, for what is just, and for
what makes us better as both a people
and a Nation.

It has been a distinct honor and a
true privilege to serve the people of
California’s 47th District during my
time in Congress.

———
IN GRATITUDE

The SPEAKER pro tempore. The
Chair recognizes the gentleman from
New York (Mr. KATKO) for 5 minutes.

Mr. KATKO. Mr. Speaker, I rise
today, after 8 years of service, in grati-
tude for this body and the people of
central New York who have entrusted
me to represent them in Congress since
2015.

When I first ran for Congress, I left a
job that I absolutely loved as a Federal
prosecutor, trying cases involving or-
ganized crime, murder, political cor-
ruption, drug trafficking, and every
manner of awful crime you can imag-
ine.

As a prosecutor, politics never
mattered to me. I worked alongside
public servants every day who sought
to bring justice to victims of crime. We
were united in our mission to make our
community a better place. I brought
this similar approach to Congress, and
I dare say it has worked.

I am proud of the work we have done
over the past 8 years—and when I say
“we,” I am talking about myself, my
staff, and my colleagues—to solve seri-
ous problems and unite people across
this great land.

I focused on unifying issues, and I
regularly introduced bills with Demo-
cratic cosponsors. In fact, almost every
bill I introduced, I would not introduce
until I had a Democratic lead on that
bill.

I broke with my own party time and
again when it was in the best interests
of central New York and America. I re-
mained an active member of the Prob-
lem Solvers Caucus, and I am proud to
have led and grown the Republican
Governance Group to become a very
powerful and moderate voice in the Re-
publican Party.

I am proud today to give this speech
while some of my colleagues on the
other side of the aisle are saying good-
bye, as well. We did a lot of good things
together, and I am very proud of them,
and I am proud to call them my
friends.

I am proud of this approach to gov-
erning, and I am honored to have con-
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sistently ranked among the most bi-
partisan and effective Members in all
of Congress. That is not me ranking it
or my friends; that is an independent
group. It yielded the passage of nearly
100 bills in my name and the enactment
of laws by Presidents from both par-
ties.

Most importantly, I was able to work
across party lines time and again to de-
liver results for central New York. We
delivered a bipartisan infrastructure
package and secured historic invest-
ments for domestic semiconductor
manufacturing that has now brought a
manufacturer to central New York
that is going to invest $100 billion in
central New York. Stunning.

We lowered taxes for the middle
class. We began work on addressing the
opioid epidemic and mental health cri-
sis. We worked on efforts to strengthen
cybersecurity, improve airport and
transportation security, and protect
our homeland.

In the past year alone, we brought
home nearly $9 million in funding for
initiatives that will improve the qual-
ity of life across our district.

Of course, this has not been a one-
man operation. I could not have had
these successes without a tremendous
amount of support. I have been blessed
with family, friends, health, and the
most loving and patient wife you could
possibly imagine, Robin.

I have been supported by an incred-
ible staff, some of whom I see here
today. I am so glad they are here. 1
have been supported by staff members
who faithfully served central New York
and diligently worked on the House
Homeland Security Committee, as
well, to make our Nation safer.

Four times, my constituents in On-
ondaga, Cayuga, Wayne, and Oswego
Counties elected me to be their voice
in Congress, and they have consist-
ently provided me with valuable and,
oftentimes, very frank input. They
have guided my decisions, to say the
least.

These constituents are not just Re-
publicans, and they are not just Demo-
crats, and they are not just Independ-
ents, but they are all of my constitu-
ents. I profoundly understood that. I
am eternally grateful for their input.

Serving central New York has been
an honor that I can’t possibly tell you.

Finally, as my time in Congress
comes to an end, I urge my colleagues,
Republicans and Democrats, to con-
sider the impact of working across the
aisle as they seek to address the many
challenges ahead.

Throughout my 8 years in Congress, 1
have consistently drawn inspiration
from the relationship between two dia-
metrically opposed political giants
from the 1980s, Ronald Reagan and Tip
O’Neill. They were able to compromise
and make progress on issues today that
seem unfathomable: tax reform, tax
cuts, immigration reform, and Social
Security reform. Imagine trying to do
that today in this divided House.

They did it not because of personal or
political gain. They did it because of
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love for their country. We should all be
instructed by that.

While Congress is seemingly more di-
vided than ever, our inability to find
common ground is making us less com-
petitive on the world stage, less pros-
perous, and is getting in the way of
solving big problems.

We were all sent here by our con-
stituents to put the work in and to bet-
ter our districts. When there are only
fights and no bipartisan cooperation, it
is our constituents, not us, who suffer.
Please remember that.

I made working across the aisle a pri-
ority during my 8 years in the House,
and I can leave here Kknowing I
achieved real results, along with my
great team. I worked every day to
make my district in central New York
and this country better.

So, for the last time, Mr. Speaker, as
a Member of the United States House
of Representatives, I yield back.

———————

REFLECTIONS ON FAMILY AND
PUBLIC SERVICE

The SPEAKER pro tempore. The
Chair recognizes the gentlewoman from
Florida (Mrs. MURPHY) for 5 minutes.

Mrs. MURPHY of Florida. Mr. Speak-
er, for the final time, I rise to address
this Chamber, and I am leaving here
with a heart full of gratitude.

When I reflect on the path I have
traveled, I still can’t believe it is real—
a baby girl born in post-war Vietnam
to parents facing persecution by the
Communist government. We fled our
homeland by boat and were rescued by
American sailors. Our family was given
refuge, granted citizenship, and pro-
vided opportunity in the United States.

My mom and dad worked so hard to
make ends meet. They struggled to
overcome barriers of language and cul-
ture, all so that I could have a better
life than they did.

My happiest childhood memories are
of fishing with my father. On the
water, he told me stories of his old life
in Vietnam. His new life in America
wasn’t easy, but I know he felt blessed
to be an American.

Those who have endured the absence
of freedom and safety rarely take their
presence for granted.

As I grew up, I was encouraged and
mentored by so many generous people
who expected nothing in return. I re-
member hoping that, one day, I might
be in a position to help people just as
they helped me.

Over time, I realized that govern-
ment service was a good way for me to
chisel away at the infinite debt of grat-
itude I owe this country. I also discov-
ered that it infused my professional life
with a sense of purpose.

After the 9/11 attacks, I spent a few
years at the Department of Defense,
and it was a privilege to work along-
side American patriots. I admired their
singular focus on the mission: keeping
our country safe from those who
sought her harm. From them, I learned
about courage and commitment.
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A decade later, I heard the siren song
of public service once again. I had
moved to central Florida. I was the
mother of two young children and
worked at jobs in the private sector I
enjoyed, but I was worried about polar-
ization in our political system.

Although deep divisions in American
politics have existed since the dawn of
our Republic, there was something in
the atmosphere that felt especially poi-
sonous. Too many Democratic and Re-
publican leaders failed to treat one an-
other with civility and decency. They
were unwilling to express policy dif-
ferences without making personal at-
tacks or using irresponsible rhetoric.

Extreme partisanship led to legisla-
tive gridlock, and communities across
the country paid the price, including
my own.

When a gunman shot 49 innocent peo-
ple at the Pulse nightclub in Orlando,
it seemed like yet another preventable
tragedy that might have been avoided
if common sense and political courage
were on greater display in our Nation’s
Capitol.

If you want to change Washington,
you have to change the type of people
you are sending there, I said to myself,
and I thought I could do my part to
make things just a little bit better. So,
I launched a long-shot campaign for
the people’s House, inspired by Teddy
Roosevelt’s view that the credit be-
longs to the man, or the woman, in the
arena.

I was so excited when I became the
first Vietnamese-American woman
ever elected to Congress, and I thought
about all the people who had lifted me
up over the years. I confess I also
thought about the people who under-
estimated me.

I wish my dad were alive to see what
his daughter had done so that he would
know his sacrifices were worth it. I
vowed to work every day to prove I was
worthy of the faith my constituents
had placed in me.

As my congressional career draws to
a close, I am proud of my service. I
hope I earned the respect of those I rep-
resented, whether they were Demo-
crats, Republicans, or neither, or
whether they voted for me or would
never dream of voting for me.
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This job isn’t easy, but nothing truly
worth doing is. There are few places
where you can make such a difference
in people’s lives as you can in the
United States Congress.

Ask the veteran who finally received
the benefit they earned thanks to the
congressional office who broke through
the bureaucratic red tape.

Ask the millions of Americans who
got health and economic aid during the
worst of the pandemic.

Ask the billions of people who will
live on a cooler, cleaner planet because
of the green investments we have
made.

Ask the lion-hearted people of
Ukraine who defend their land with
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weapons we gave them because their
fight is our fight.

And ask the police officers who
risked their lives on January 6 and
who, hopefully, find comfort in the fact
that there is a bipartisan committee
that seeks to honor their valor by tell-
ing the truth about that terrible day.

I will miss this place, but, above all,
I will miss the people. I have had won-
derful colleagues, some of whom have
become lifelong friends. My staff has
been like a second family to me, loyal
and devoted. We have had so much fun
together and achieved so much for our
constituents and our country. To honor
them I will be entering their names in

the CONGRESSIONAL RECORD. Thank
you, Team Murphy.
To my real family—Sean, Liem,

Maya, and Kona: I love you. None of
this would have been possible or mean-
ingful without you. You are going to be
seeing much more of me, as you re-
quested, and as you may come to re-
gret.

I want to end with a word to young
Americans, including young girls who
look like me. I hope you consider gov-
ernment service. It requires many sac-
rifices, but the work is important and
noble. Our Nation needs good people
with steady hands to steer the ship of
state: people with integrity; people
with common sense who seek common
ground; and patriots willing to put the
public interest above their personal in-
terests.

Representing my community and my
country in Congress has been the
greatest honor of my life.

I include in the RECORD the names of
my staffers.

Michael Abare, Lauren Allen, Lauren
Calmet, Eduardo Carrizosa, Jennifer Carton,
Rosnelly Chavarria, David Cox, Gabriel Cruz,
Alli Everton, Erica Fuller, Carolyn Haggis,
Ken Heidegger, Javier Hernandez, Brad How-
ard, Justin Karlins, Rachel Kline, MacKensie
Kvalvik, John Laufer, James Loomis, Lale
Mamaux Morrison, Katherine Marrs, Natalie
Martinez, Tamel McKinney, Phoebe Miner,
Bruce Moody, Dao Nguyen, David Ogle,
Stephanie Palacios, Zoé Prince, Juliana
Puente, Jeff Rapp, Nicole Reyes, Adam
Safran, Thomas Steenekamp, Christie Ste-
phenson, Kyle Thorp, Emma Trittin, Mark
Tucker, Jonathan Uriarte, Christy Wagner,
and Madelyn Wiseman.

———
FAREWELL TO CONGRESS

The SPEAKER pro tempore. The
Chair recognizes the gentlewoman from
California (Ms. CONWAY) for 5 minutes.

Ms. CONWAY. Mr. Speaker, while my
service in Congress has been brief, it
has been the privilege of a lifetime.
When Congressman Devin Nunes’—who
was my Congressman—district was re-
districted away, I felt that perhaps my
prior service as a county supervisor, as
the minority leader in the California
State House, and as a Presidential ap-
pointee might lend me some expertise
to finish the term for Congressman
Nunes and represent the constituents
of California’s Central Valley.

I must say that I felt very welcome
here by the California delegation on
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both sides. I had served with many of
them in other capacities, so I felt very
welcome.

I want to mention very quickly my
staff, my prior staff, and my staff now.
They know once you have served with
Ms. CONWAY, you are a staffer for life.

I also want to thank the staff of this
building. Even coming here today I got
a little turned around. I know where I
am going politically; I am just not sure
of the building. So all the staff has
been very gracious. I think they actu-
ally all know me by first name: the ef-
fervescent Ms. CONWAY.

When I was sworn in, I promised the
good people of California’s Central Val-
ley that they would be the only special
interest I represent. I hope they believe
that I kept my word.

Congress is not a particularly pop-
ular institution right now, and a good
dose of the criticism is well-deserved.
Serving in Congress doesn’t make you
a hero and should not break any privi-
lege except the privilege of serving this
country. Instead of citizen-legislators,
we have many professional politicians
today, and perhaps some Americans
would prefer that more Members served
just 6 months, like I am, rather than
for decades.

Nevertheless, I have always had a
healthy respect for anyone who puts
themselves out there and runs for pub-
lic office. We need public servants to
develop good ideas for solving prob-
lems, to present these ideas to their
communities, and to advance those so-
lutions in Congress.

In short, this country—the leader of
the free world—is worth the conversa-
tions, the efforts, and the fights that
happen here and on the campaign trail,
notwithstanding all the messy unpleas-
antness that goes with the process.

As Americans it is easy for us to for-
get how rare and precious self-govern-
ment has been throughout the world.
Each and every day that I have stepped
into this historic Capitol, I have stood
in wonder and awe of how truly amaz-
ing this place is and how truly amazing
the opportunity is to serve this coun-
try.

In Washington I have found that de-
spite all the current bitterness in Con-
gress—I am getting a little emotional—
there were a range of issues, including
the California water crisis, in which
there is a good chance for bipartisan
cooperation.

Moving forward, I urge my colleagues
to explore every possibility to work to-
gether on water, wildfires, energy, and
other pressing issues, knowing that
families are counting on us to solve the
big problems that impact them daily.

As my service nears its end, I would
like to thank my family. They did not
take the oath of office, but they have
certainly shared with me in this. My
heartfelt appreciation—and I use the
word heart—goes to my husband,
Craig, who actually, 8% weeks ago, had
a heart transplant and is doing well
thanks to God; my sons, Anthony and
Tim; and my dear grandchildren, Caine
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and Autrey. I also can’t forget our dog,
Jake, who doesn’t miss me, but I do
miss him a lot when I am here.

Finally, I would like to say a few
words about my constituents back
home. The Valley’s agricultural com-
munities work hard to feed the Nation.
Most people buying their produce,
meat, and milk at stores throughout
the country have no idea where that
food comes from or all the effort it
took to get it to them.

Maintaining the well-being of these
communities is a mnational security
issue. Unfortunately, many Americans
will only realize that in the most dra-
matic way if conditions in these com-
munities become so difficult that peo-
ple simply decide they can’t continue
working and growing any longer.

In California, especially lately, Sil-
icon Valley gets all the headlines.
While I am sure the tech executives
deep down inside are nice people and
they are smart people, they don’t feed
a lot of the families.

The Central Valley of California is
the main pillar of our Nation’s food
chain. Its residents are my heroes.
They are people who get up every day,
go to work, pay their taxes, worship at
their place of choice, and donate to
charity when they can. I think all they
really want to accomplish is to live
their best life and maybe go to their
kids’ or their grandkids’ soccer games
on the weekend. Most people don’t live
and breathe politics like we do, but
their work ultimately funds everything
we do in Washington, and we can never
forget them and that we are here with
the single purpose of serving them.

So I would like to sign off by express-
ing my love and pride in the people of
California’s Central Valley who sent
me here in the first place and to whom
I shall return.

————

FAREWELL TO CONGRESS

The SPEAKER pro tempore. The
Chair recognizes the gentlewoman from
Virginia (Mrs. LURIA) for 5 minutes.

Mrs. LURIA. Mr. Speaker, I rise
today as we approach the conclusion of
the 117th Congress and as I near the
end of my service in this esteemed
body.

As I reflect on the multitude of chal-
lenges this Nation and the world has
faced over these 4 short years and
those that lie ahead, I thank my col-
leagues and our leadership for the seri-
ousness and dedication with which
they have tackled these challenging
issues.

I thank my staff in Washington who
are here and those in our three district
offices for their tireless dedication to
the people of Virginia’s Second Dis-
trict. They have assisted so many who
needed a helping hand—everyone from
farmers to shipbuilders across coastal
Virginia.

I thank my family: my husband, Rob-
ert, and my daughter, Violet. I couldn’t
have been here and served the district
and the people of Virginia without
them.
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I also want to acknowledge the
strength and the bond of the class of
2018. They have been amazing col-
leagues and true friends, and I know
that they will continue to be leaders
and focus on improving our country for
the next generation.

We entered Congress under a partial
government shutdown which was a leg-
acy of a protracted battle of how to
fund security at our southern border—
a 3b-day lapse in government funding.
It was the longest in our history. On
my first weekend in office I visited a
pop-up food bank for members of our
Coast Guard where the local commu-
nity rallied around our Coast Guard
families who were starting the new
year without a paycheck. This was a
story of our community stepping in to
care for one another, which is so com-
mon, and something that I heard re-
peatedly across these 4 years in every
corner of our district.

But there are also stories of how the
distraction caused by political theater
and political division can lead to un-
necessary hardship. As we approach a
looming deadline this year to fund our
government, we should not let these di-
visions or rhetoric stand in the way of
performing our fundamental role as
Congress.

On May 31, 2019—a day that remains
etched in the memory of Virginia
Beach—I saw the devastation caused by
the first of two mass shootings that
roiled our community. That day, 12 in-
nocent victims left home for work be-
fore the Memorial Day weekend—a
time they looked forward to spending
with their families at barbecues and
the beaches—yet instead their lives
were senselessly stolen by a shooter
who entered the municipal center and
indiscriminately opened fire.

Again, just weeks ago on the eve of
Thanksgiving, a shooter opened fire in
a local Chesapeake Walmart where
shoppers were grabbing their last-
minute items for a holiday meal. This
time our community lost six more pre-
cious lives who would not join their
families at the holiday table. Among
these losses was a 16-year-old boy. This
Congress has taken small measures to
prevent these types of tragic events in
our community and yours, Mr. Speak-
er, but as I depart, I implore my col-
leagues to continue to do more.

The first time I stood in this very
place to speak on the floor of the
House, I rose as a Jewish woman to
speak out against anti-Semitism which
has seen a rapid and alarming rise and
has even reared its head among our col-
leagues in this body in the form of
claims of dual loyalty towards those
who show support for Israel—our
strongest ally in the Middle East. I
look back on that first speech I made
as a Member of Congress and am even
more concerned today about the rising
frequency and pervasiveness of anti-
Semitism. I implore my colleagues to
continue their quest to root out this
scourge of vile and pernicious anti-
Semitism.
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In that first speech, I mentioned my
oath to support and defend the Con-
stitution. But little did I know that 2
short years later, I would witness an
attempt by our own President and his
allies to subvert the Constitution and
summon a mob to disrupt the counting
of electoral votes of a free and fair
election.

On that day, January 6, 2021, lives
were lost, these hallowed Halls were
desecrated, and the strength of our de-
mocracy was tested. I have been hum-
bled to participate in uncovering facts
about that dark day in our Nation’s
history. I thank Chairman THOMPSON,
Vice-Chair CHENEY, my colleagues, and
the staff of the January 6 Committee
for standing on the side of democracy.

I am proud of the work we have done
over the last two Congresses to support
our veterans and their families. My
Gold Star families tax relief legislation
eased the burden on children of those
killed in combat or deceased from serv-
ice-connected disabilities. I thank
President Biden for making veterans’
toxic exposure a priority. We passed
the largest increase in access to vet-
erans’ benefits in our lifetime through
the PACT Act, which included my
COVENANT Act to provide healthcare
to burn pit veterans.

The threats we face as a nation con-
tinue to grow as we witness Russia’s
unprovoked and unjustified invasion of
Ukraine, Iran’s persistent pursuit of a
nuclear weapon, and the rise of China
threatening our maritime and national
security. As we have heard in testi-
mony, China is likely to attempt to
take Taiwan by force in the next 5
years. This is our most pressing na-
tional security concern.

The action or inaction that we take
in standing up to China in this moment
will determine whose values will rule
the remainder of the 21st century—the
United States’ and our allies’ or the
Chinese Communist Party.

That is why as I depart I urge my col-
leagues to take this threat seriously
and to fulfill the constitutional task of
Article I, Section 8, to provide and
maintain a Navy. If we fail to remain
the predominant maritime power in
the Pacific, frankly, nothing else that
we do here in this Congress will matter
if we don’t get this right.

God bless you.

ANNOUNCEMENT BY THE SPEAKER PRO TEMPORE

The SPEAKER pro tempore. The
Chair will remind all persons in the
gallery that they are here as guests of
the House and that any manifestation
of approval or disapproval of pro-
ceedings is in violation of the rules of
the House.

———

CONSTITUTIONAL RIGHTS ON
CAMPUS

The SPEAKER pro tempore. The
Chair recognizes the gentlewoman from
Virginia (Ms. FOXX) for 5 minutes.

Ms. FOXX. Mr. Speaker, freedom of
speech and thought on college cam-
puses is essential to one of the most

CONGRESSIONAL RECORD —HOUSE

important missions of the university:
the search for truth.

While censorship can come from the
right or left, many colleges and univer-
sities are now zealously devoted to ad-
vancing leftwing ideas and are willing
to disregard evidence and logic to do it.

Universities should be a marketplace
of ideas, not temples to a single polit-
ical dogma. When students or faculty
speak out against established norms,
they are canceled, fired, or otherwise
stigmatized by peers and university ad-
ministrators.

This is not what our Founding Fa-
thers intended for our country or for
our universities. Thomas Jefferson,
who founded the University of Vir-
ginia, once wrote: ‘“‘I have sworn upon
the altar of God, eternal hostility
against every form of tyranny over the
mind of man.”

Universities used to promote this
sentiment, but things have changed—
and not for the better. Universities
should be centers of education, not in-
doctrination. Yet university leaders ei-
ther brazenly push their own agenda or
walk on eggshells in fear of their own
student body.

Research and development suffer
when debate and discussion are openly
rejected on college campuses. Quashing
intellectual curiosity hinders every
field of study.

The freedom to speak and think free-
ly comes from God. Students should
not have to sign away their First
Amendment rights after enrolling in
college, especially if those institutions
accept taxpayer funds. It is time for
colleges and universities to be held ac-
countable when they refuse to protect
the free speech of students and faculty.
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Members of the Education and Work-
force Committee have submitted mul-
tiple bills to promote and protect the
freedom of speech on college campuses.

In the next Congress, we look for-
ward to examining closely these bills
and other ways to preserve the First
Amendment on campuses.

INDEPENDENT CONTRACTORS

Ms. FOXX. This administration
won’t be happy until it controls how,
when, and where you work. It is hard
to know if it is sheer arrogance that
drives this administration to think it
knows better than you or if Biden is so
beholden to Big Labor that he refuses
to see what is best for the rest of
America.

Regardless, this administration’s at-
tack on independent contractors is
wrong, and Republicans aren’t standing
for it.

Many workers, especially women,
have come to rely on the flexibility the
independent contracting model pro-
vides. A regular 9-to-5 schedule does
not work for every American.

Forcing all workers into a one-size-
fits-all model, while a dream for union
bosses, is a mistake. This debate is
about freedom. Workers deserve the
freedom to choose how they work.
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I am pushing back against Demo-
crats’ assault on entrepreneurial op-
portunity and their attempts to con-
trol the lives of Americans from birth
until death.

Because I have seen firsthand that
when the Federal Government steps
aside and allows job creators and in-
dustry leaders to innovate, the work-
force and U.S. economy will thrive.

We have had enough of this Wash-
ington-knows-best mentality.

Remember when President Obama
told Americans, ‘‘You didn’t build
that.” He ridiculously claimed that
businesses need the government’s help
to be successful.

As if this wasn’t bad enough, now the
Biden administration is telling Amer-
ica’s entrepreneurs, ‘“You can’t build
that.” This is unacceptable. We must
do everything we can to stop this pro-
posed rule, and I encourage everyone to
get involved.

Get on the phone, call your Rep-
resentative and Senator, and submit a
comment. We must put pressure on the
Biden administration to withdraw this
proposed rule.

Enough is enough. The livelihoods of
real people are at risk. Americans
should be able to build a future they
want for themselves. It is time for
Washington to get out of the way.

—————

RECOGNIZING REPRESENTATIVES
G. K. BUTTERFIELD AND DAVID
PRICE

The SPEAKER pro tempore. The
Chair recognizes the gentlewoman from
North Carolina (Ms. ADAMS) for 5 min-
utes.

Ms. ADAMS. Mr. Speaker, I rise
today to honor two outstanding North
Carolinians and my colleagues retiring
from the U.S. House of Representa-
tives, the Honorable G. K. BUTTERFIELD
for 18 years of service and the Honor-
able DAVID PRICE for 34 years. These
gentlemen have given a total of 52
years of service to our State and Na-
tion for which we are indeed grateful.

True statesmen, Representatives
BUTTERFIELD and PRICE have been in-
valuable Members of Congress and they
have served with incredible distinction.
They are well-respected, admired,
loved by colleagues here in Congress,
and revered by citizens back home.
They each have made their life’s work
all about service.

Having known each of them for a
very long time, I have appreciated the
opportunity to learn from them and to
work with each of them in North Caro-
lina and here in Congress. Service has
been their legacy as it is the rent we
pay for living on this Earth.

Together, these incredible Members
have kept their rent fully paid up
throughout their careers and in North
Carolina and in this Congress.

Both scholars and men of enormous
intellect, PRICE and BUTTERFIELD have
been leaders in their communities, and
they have used their expertise on and
off Capitol Hill to interrupt injustice
and ignorance.
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Our resident historian, G. K.
BUTTERFIELD, who served on the En-
ergy and Commerce Committee,
worked as a civil rights lawyer, a trial
judge, a superior court judge, and
served in the North Carolina Supreme
Court.

Retired teacher and distinguished
professor, DAVID PRICE, led numerous
congressional missions abroad during
his three decades on the Hill, and he
has been influential in his committee
work on the Appropriations Com-
mittee.

Both have been personal mentors and
friends to me, and impactful advisers
who I will truly miss.

I thank Congressman PRICE and Con-
gressman BUTTERFIELD for their friend-
ship and for their service. I wish them
and their families Godspeed as they re-
tire and take on the next chapter in
their lives.

God bless you. Please know that our
Nation is much better off, and you
have certainly made it much better
than you found it. God bless you.

———

HONORING MAYOR JACKIE
CRABTREE ON HIS RETIREMENT

The SPEAKER pro tempore. The
Chair recognizes the gentleman from
Arkansas (Mr. WOMACK) for 5 minutes.

Mr. WOMACK. Mr. Speaker, I rise
today to honor the retirement of a pil-
lar of the Third District of Arkansas,
lifelong Arkansan, and exemplary pub-
lic servant, Mayor Jackie Crabtree of
Pea Ridge.

As a former mayor myself, I have
high standards for those in this posi-
tion. I can say with certainty, Jackie
has been a very distinguished leader.
Few can remember a time in Pea Ridge
when Jackie wasn’t the mayor.

To love, to serve, and to promote Pea
Ridge have been the pillars of his serv-
ice. There is no growth project or im-
provement of consequence that has
happened in the last quarter century
that doesn’t have the fingerprints of
Jackie Crabtree all of over them.

From new sidewalks, parks, sewer in-
frastructure, to city buildings, walking
trails, water lines, his vision has trans-
formed the city.

He also led many firsts. He was the
first full-time mayor, he brought in the
first full-time fire and paramedic de-
partments. He even started the Christ-
mas tree lighting and decorations in
downtown, to name a few. Those exam-
ples only scratch the surface of Jack-
ie’s accomplishments.

To me, there is no greater illustra-
tion of his success than the thousands
of new residents who have flocked to
Pea Ridge. It is a vibrant destination,
one where people want to live, work,
and raise their families.

I congratulate Jackie on a terrific
career and life of service to his commu-
nity. His hard work has been instru-
mental in building a better future.

While I know his high school sweet-
heart and wife, Freida, son, Eric, and
granddaughters will enjoy the extra
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time he will have for them, know that
his leadership will be sorely missed.

Mr. Speaker, I welcome my friend to
the former mayor’s club. Congratula-
tions, Jackie.

HONORING SHERIFF TIM HELDER ON HIS
RETIREMENT

Mr. WOMACK. Mr. Speaker, I rise
today to recognize a trusted protector
of the people of Arkansas, and a man I
am blessed to know as a friend, Wash-
ington County Sheriff Tim Helder.

For nearly four decades, he has nobly
worn the badge. His heart for service is
core to his character; it could even be
argued it is in his blood. That point is
only further reiterated by the fact that
both his father and grandfather also
wore the uniform, and I know they
would be proud.

It is poignant that his law enforce-
ment career is beginning and ending at
the Washington County Sheriff’s Of-
fice. After starting as a dispatcher, he
attended the police academy, went on
to work for the Fayetteville Police De-
partment where he climbed the ranks.

After 21 years in Fayetteville, he re-
turned to the sheriff’s office and holds
the honor of being the longest serving
sheriff in its history.

On a personal note, I will miss the
sheriff breakfasts that he would host
for the community as a time to catch
up and build trust. I hope that tradi-
tion will be carried on.

When reflecting on his career, I could
list his many accomplishments or ac-
colades or the names of the men and
women he has helped lead, but I want
to read the creed on his challenge coin,
it sums it up:

I pledge before God and my community to
faithfully perform my duties with integrity,
professionalism, respect and fairness. I will
bring a good attitude to work and take re-
sponsibility for all of my actions. I will have
the courage to do the right thing for the
right reasons without exception.

More than just words. That is how
Sheriff Helder has lived his life. The
Third District is safer and stronger be-
cause of his service.

Mr. Speaker, I thank him for his
principled integrity, and I wish him a
blessed retirement.

———

REQUESTING OPEN AND STRUC-
TURED DEBATE ON JUST WAR
PRINCIPLES IN THE HOUSE OF
REPRESENTATIVES

The SPEAKER pro tempore. The
Chair recognizes the gentleman from
California (Mr. MCNERNEY) for 5 min-
utes.

Mr. MCNERNEY. Mr. Speaker, I in-
troduced H. Res. 1009 in March of this
year. This resolution states that it is
the sense of the House that the House
should debate five of the six commonly
accepted principles of the Just War
theory to declaring war or authorizing
military force.

The other Just War principle is that
wars should be authorized by the Na-
tion’s legitimate body, which in this
case is the House of Representatives.
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The reasoning behind H. Res. 1009 is
as follows:

One, the U.S. House of Representa-
tives shares the constitutional respon-
sibility to declare war and authorize
military force with the United States
Senate (Article I, Section 8, Clause 11),
but the House has traditionally been
the body responsible to declare war or
authorize military force.

Two, war and military action will al-
ways cause injuries, death, destruction,
loss of property, famine, displace-
ments, and other hardships. Because of
these privations, military authoriza-
tions should only be undertaken with
sufficient justification.

Three, weapons of mass destruction
are possessed by a substantial and
growing number of nations. These
weapons may be capable of extermi-
nating humanity.

Four, any conflict has the potential
to expand beyond the original intent of
the belligerent nations.

Five, the Just War theory of what
constitutes the moral justification for
a nation to engage in war has been de-
veloped over the past two millennia.

Six, some of the Just War principles
are incorporated into the United Na-
tions charter, but this has not pre-
vented the many wars that have taken
place since the United Nations was es-
tablished. No nation in recent history
has incorporated the principles of Just
War theory into its own governing laws
or traditions.

Seven, in the United States, an open
and transparent debate of the Just War
principles would give lawmakers in the
United States House of Representatives
a structured framework to examine if a
call to conflict would be morally justi-
fied and may prevent our Nation from
entering conflicts that may be harmful
to our Nation’s interests.

Eight, it is possible that debating the
Just War principles in the U.S. House
of Representatives before authorizing
military force would have Kkept the
United States out of military conflicts
in the past that have been harmful to
our Nation’s interests.

Nine, H. Res. 1009 does not require
the U.S. House of Representatives to
debate the Just War principles, but es-
sentially recommends that it does so.

Ten, H. Res. 1009 does not limit exec-
utive authority, but it does help to en-
sure that the executive does not over-
reach.

Eleven, after discussions and inputs
from Just War scholars, some improve-
ments to H. Res. 1009 have been noted.

My intention with H. Res. 1009 is to
introduce the idea of having an open
and structured debate in the House of
Representatives on the most serious
and grave responsibility of our govern-
ment, that of declaring war.

In our Nation’s history, declarations
of war have been done at the request of
the President. Having an open and
structured debate will lessen the oppor-
tunity for misuse of our Nation’s mili-
tary but should not impede our Na-
tion’s ability to react to defend our
country.
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Mr. Speaker, I urge the House of Rep-
resentatives to adopt this concept in
the upcoming 118th Congress of debat-
ing the Just War principles before au-
thorizing military action and expect
that adopting such a resolution will in-
spire other nations to do the same,
thereby reducing the likelihood of fu-
ture unjustified wars.

———

HONORING THE LIFE OF THE LATE
24TH DISTRICT VIRGINIA DELE-
GATE RONNIE CAMPBELL

The SPEAKER pro tempore. The
Chair recognizes the gentleman from
Virginia (Mr. CLINE) for 5 minutes.

Mr. CLINE. Mr. Speaker, I rise today
with sorrow to honor the life and mem-
ory of the late Virginia delegate, Ron-
nie Campbell, who passed away fol-
lowing a hard-fought battle with can-
cer.

Ronnie cared deeply for his commu-
nity and for the Commonwealth and
devoted his life to serving others. He
served in the Virginia House of Dele-
gates, and proudly represented all of
the residents of the 24th District.
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He made a career in law enforcement,
first as a State trooper with the Vir-
ginia State Police in Northern Virginia
and then as a contractor, which gave
him insight into the impact that gov-
ernment regulations have on small
businesses.

Ronnie was driven to serve both his
Rockbridge community and his home
county of Augusta. He represented con-
stituents as a member of the
Rockbridge County School Board and
as a member of the Rockbridge County
Board of Supervisors.

Ronnie spent countless hours dedi-
cated to public service, and he will al-
ways be remembered as a stalwart con-
servative voice and strong leader.
Above all, he was a loyal friend and
neighbor to all.

Our hearts and prayers are with
Ronnie’s wife, Ellen, and his five chil-
dren during this difficult time. May
Ronnie’s memory be eternal.

————

HONORING THE LIFE OF GRANT
WAHL

The SPEAKER pro tempore (Mr.
CosTA). The Chair recognizes the gen-
tleman from Washington (Mr. KILMER)
for 5 minutes.

Mr. KILMER. Mr. Speaker, most peo-
ple knew Grant Wahl as a leading soc-
cer journalist. I knew him as a class-
mate and as someone I admired.

Sadly, we lost Grant this past week-
end, and I join the many people here in
America and around the world who are
celebrating his life.

Grant and I went to college together.
Before he covered soccer for worldwide
news organizations, he was the sports-
writer for our school paper.

As an undergrad, Grant visited South
America and fell in love with soccer.
While he was there, he watched clubs
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train, watched games, and developed
the passion of a convert.

By 1998, he was covering the World
Cup for Sports Illustrated. How cool is
that?

His love of soccer was infectious. He
made others appreciate this sport be-
cause he did. In one commemoration of
Grant, Christian Stone wrote: ‘“Wahl
became the definitive chronicler of the
sport in North America, a world trav-
eler who applied rigor, depth, and pas-
sion, without being pedantic or pre-
cious, to his coverage. He visited six of
the seven continents several times
over, introduced the world to a genera-
tion of U.S. woman rock stars .. .,
coaxed private audiences out of some
of the planet’s most reclusive stars . . .
, and led a life of globetrotting free-
dom, adventure, and pleasure that was
Bourdain-like.”

But Grant’s greatest passion was not
the sport he loved. It was the woman
he loved, Celine, who he met at Prince-
ton and married in 2001. Celine is an ex-
traordinary doctor in her own right, an
infectious disease expert who so many
have looked to throughout the COVID
pandemic.

In Celine, Grant found a spouse who
matched him as someone at the top of
their field in a career dedicated to im-
proving the world.

Grant was accomplished and yet
humble. He was driven and yet kind.
He was a champion for social justice.
He was a strong advocate for pay eq-
uity for women players.

On November 21, when World Cup se-
curity detained Grant for wearing a
shirt with a pro-LGBTQ+ equality mes-
sage, people saw Grant’s name in news
headlines everywhere.

Grant’s refusal to change his shirt of-
fered a glimpse of the integrity he dis-
played throughout his life, both in
journalism and toward those that he
loved.

Many of us were fans of Grant when
he worked for Sports Illustrated, when
he published books, when he developed
amazing podcasts. We marveled at his
documentary, ‘“Exploring Planet
Futbol,” where he traveled the world
exploring the glory of the sport he
loved.

I admit, over the last few days, I
have spent time diving into the Sports
Illustrated vault, listening to his
podcast. Like many of his classmates,
colleagues, and friends, I have come
away with a feeling of just being proud
of him.

But Grant wasn’t just an extraor-
dinary journalist. He was an extraor-
dinary person. He was a good and gen-
erous and kind man. He had a phe-
nomenal smile that made people feel
welcome in his presence.

Going forward, when I watch soccer,
when I read amazing sportswriting,
when I see someone show courage or
kindness, I will think of Grant Wahl.

Mr. Speaker, please join me in offer-
ing sincere condolences to Celine, to
all of his loved ones, and to all who
cared for him.
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CELEBRATING THE SERVICE OF
DR. KASHYAP PATEL

The SPEAKER pro tempore. The
Chair recognizes the gentleman from
South Carolina (Mr. NORMAN) for 5
minutes.

Mr. NORMAN. Mr. Speaker, I rise
today to celebrate the dedicated serv-
ice and enlightened research of Dr.
Kashyap Patel, the chief executive offi-
cer of Carolina Blood and Cancer Care
Associates.

Dr. Patel was born and grew up in
Gujarat state, India, where his father
taught him about the great activist
Mahatma Gandhi. During this time, he
learned life’s guiding principles: You
walk with people. You don’t walk over
them; you don’t talk over them. Be a
voice for the voiceless, marginalized,
and underprivileged citizens.

In 1996, Dr. Patel immigrated to the
United States from the United King-
dom on an EB-1 as an individual of ex-
traordinary ability due to his achieve-
ments in cancer research. He became a
naturalized citizen in 2002.

Upon moving to the United States,
he completed his residency at Jamaica
Hospital in Queens, New York, pri-
marily serving a low-income minority
population.

As the CEO of Carolina Blood and
Cancer Care Associates, a practice with
eight providers, Dr. Patel and his col-
leagues have never turned away any
patients with cancer in more than two
decades, irrespective of ability to pay.

This is all due to his 501(c)(3) founda-
tion, No One Left Alone, or NOLA,
which supports uninsured cancer pa-
tients. All proceeds from his book, ‘‘Be-
tween Life and Death,” also go to the
NOLA Foundation.

Dr. Patel has an encouraging and lov-
ing family. His wife, Alpa, his son,
Maharshi, and his daughter-in-law,
Hirangi, support him in walking his
path of placing others above himself.

In 2022, Dr. Patel was recognized for
his work in “The ASCO Post Nar-
ratives in Oncology,”” an annual special
issue commemorating oncology leaders
from across the world. He is the first
community oncologist to receive this
distinction.

Just a few of his other awards and
outstanding achievements include:
president of the Community Oncology
Alliance; Living the Mission Award
NCODA 2021; Lifetime Achievement
Award, SCOS, for contributions to can-
cer; 2022 nominee of the Ellis Island
Medal of Honor; associate professor in
the Department of Internal Medicine at
VCOM in Spartanburg, South Carolina;
medical director of the Internal Oncol-
ogy Network for diversity, equity, and

inclusivity; and associate editor in
chief at AJMC’s ‘‘Evidence-Based On-
cology.”

Dr. Kashyap Patel has truly set the
gold standard for decades of dedicated
service and commitment to his pa-
tients and to the community, for which
he will long be remembered. For that,
we all join in saying a big thank-you.

In the words of Winston Churchill,
there is a time when doing your best is
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not enough; you must do what is re-
quired. Dr. Patel has done what is re-
quired to serve his patients and live a
lifetime of dedicated service.

————

INSIGHTS FROM 16 YEARS OF
SERVICE IN CONGRESS

The SPEAKER pro tempore. The
Chair recognizes the gentleman from
Kentucky (Mr. YARMUTH) for 5 min-
utes.

Mr. YARMUTH. Mr. Speaker, several
years ago, I ran into a former Member
of the House and asked him whether he
missed it. He answered: ‘I don’t miss
the circus. I miss the clowns.”

Now that I am in my final days as a
Member and have reflected on my 16
years here, I am going to tweak that
line. I won’t miss everything about the
circus, and I will miss many but not all
of the clowns. I also now understand
why so many people are afraid of
clowns.

I definitely will miss speaking on the
House floor, so I will use my last ap-
pearance in this historic space to talk
about what I will and won’t miss.

I will miss the feeling that I am part
of history, if not always history I
would brag about.

I will miss the constant reminder
that I have served in the same body as
Abraham Lincoln, John Kennedy, John
Lewis, and so many other amazing
Americans.

I will miss the serious, thoughtful,
and often noble discussions about how
we can make a positive difference in
the lives of so many Americans, even if
we rarely make as big a difference as
we would want.

I will miss the give-and-take of pol-
icy debates, even though I know there
was never a chance the debates would
change anyone’s mind.

On the other hand, I won’t miss the
reality that most of our rhetorical fire-
power is preaching to our respective
choirs and that too much of what we
say comes from the devils and not the
angels of our natures.

I won’t miss the constant emphasis
on raising money and the apparent
conviction of some that only gobs of
money can persuade enough voters to
win elections.

I won’t miss the frustrating reality
that we rarely move quickly enough to
deal with the challenges of a fast-mov-
ing world and the fear that if this body
doesn’t figure out how to work more
expeditiously, we will continue to frus-
trate our citizens.

I will miss many of my colleagues,
some of whom are now among my best
friends and, yes, even some from across
the aisle. They have broadened my per-
spective and reinforced my belief that,
with all of our flaws, we are essentially
decent and caring people who try to
find better ways forward for our coun-
try. I respect them and thank them for
their service and friendship. They are
definitely not clowns.

I have so many other people to thank
as I leave this body. Of course, I must
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thank my family for encouraging me to
do this work and for excusing me for
missing so much of their lives, and in
recent years, my grandsons, J.D. and
Rory, for being constant reminders
that what we do here has implications
far beyond the moment.

I will be eternally grateful to the
people of Louisville, who have given
me the extraordinary honor and re-
sponsibility to represent them here.

As a former staffer, I knew that a
great staff is essential for success. I
have been blessed with phenomenal
staff members throughout my eight
terms. Thanks to every one of you.

I am also grateful to the staff of the
House Budget Committee, which al-
ways made me look more competent
and knowledgeable as the chairman
than I otherwise would have.

Thanks to all the House support
staff, who serve quietly and effectively
to keep this body functioning.

Thanks to the Capitol Police, who
protect and defend us and who showed
the world on January 6, 2021 how brave
and selfless they are.

Thanks to all of my committee
chairs and ranking members whose ex-
amples kept me from screwing up any
more than I did.

Thanks and praise to Democratic
leadership, Speaker PELOSI, STENY
HOYER, and JiM CLYBURN, for their
friendship, trust, and inspiration.

Finally, I thank the person who has
been with me every minute of my 16
years in the House. If Julie Carr is not
the best chief of staff ever to serve
here, there is no better model to emu-
late. I often said that if she left me, I
would retire the next day. Luckily, she
stuck with me, and now she will also
leave the House after 25 years of serv-
ice to me and others.

The citizens of Louisville are, unbe-
knownst to them, much better off be-
cause of her work, and I was a better
Member because of her intellect, judg-
ment, dedication, and friendship.

Thank you for everything, Julie.

I will leave the House proud of my
work, grateful for the opportunity to
serve here, and committed to continue
to serve our great country and its peo-
ple.

For the last time, Mr. Speaker, 1
yield back the balance of my time.

The SPEAKER pro tempore. The gen-
tleman yields back his time, and I
thank him for his service.

———

HONORING THE SERVICE OF
HERSCHEL RYAN

The SPEAKER pro tempore. The
Chair recognizes the gentlewoman from
Louisiana (Ms. LETLOW) for 5 minutes.

Ms. LETLOW. Mr. Speaker, I rise
today to honor Mr. Herschel Ryan, an
incredible individual who is not just a
close personal friend but a true Amer-
ican hero.

My personal experiences with Her-
schel Ryan started when I was a small
child, but the most poignant moment
that I ever had with him was when he
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chaperoned on our church mission trip
in the seventh grade. It was there that
he took a few minutes and shared with
me his personal experiences from the
Vietnam war.

Mr. Herschel was a talented pilot in
the Army, achieving the rank of cap-
tain and recognition for his skills in
flying helicopter missions.

It was while he was supporting a
combat operation on February 9, 1968,
that his flight encountered intense
enemy fire, and he took a direct hit.
His injuries were so severe that he
would ultimately lose his left hand and
eye, yet he still managed to direct his
flight back to safety.

For his gallantry and bravery, he was
awarded the Silver Star, the Bronze
Star, the Purple Heart, the Army Com-
mendation Medal, and the Air Medal
with 25 oak leaf clusters.

Mr. Speaker, hearing Mr. Herschel’s
story was formational for me. It was
the first time I had ever heard a per-
sonal perspective from a veteran. What
a gift he gave to me that day.

In this Chamber, we often talk about
the need to honor our veterans and the
desire to celebrate our heroes. When 1
think of those who served and sac-
rificed, I think of Herschel Ryan, a
glowing example of some of the finest
men and women this country has ever
produced.

He fought in a war that was unpopu-
lar and came home to a country that
did not want to talk about heroism.
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But in spite of all that and the per-
sonal challenges he faced; he never lost
his joy. I cannot think of a more gen-
uine, warm, and kind man. He has an
infectious laugh and spreads happiness
to everyone who is around him.

Mr. Speaker, Mr. Herschel just
turned 80 years old and has retired
from a successful career in business. He
now travels with his wife, Debbie, and
volunteers his free time working with
veterans who suffer from PTSD, want-
ing to continue to serve others.

Mr. Speaker, today, here in the
House of Representatives, we pause and
pay tribute to a great man and true
American hero, Mr. Herschel Ryan.

————

PARENTS MAY MOVE FORWARD
BUT NEVER FULLY HEAL

The SPEAKER pro tempore. The
Chair recognizes the gentlewoman from
Georgia (Mrs. MCBATH) for 5 minutes.

Mrs. MCBATH. Mr. Speaker, on Black
Friday, 10 years ago, my son, Jordan,
was murdered at a gas station in Jack-
sonville, Florida, because the man sim-
ply didn’t like the loud music he and
his friends were playing in their car.
He called them gangbangers and thugs.

Within 3% minutes, he pulled out a
gun from the glove compartment of his
car, took a shooter’s stance, and fired
10 rounds at the car, hitting my son,
Jordan, three times, killing my only
son.

A month later, a man who should
never have had access to an assault
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weapon murdered 20 children and 6
staff at Sandy Hook Elementary
School.

The love that a parent has for our
children is different. It is unique in
that our love for everyone else has a
beginning, but for our children, our
love has no end.

When your child is born, it is hard to
understand how you are capable of feel-
ing so much love. It is a love so pre-
cious and pure that it flows through
your soul. As they grow, your love
grows with them. Each day, you can’t
imagine loving them more, and yet
every day you are proven wrong.

Oftentimes we can feel vulnerable
with this love and all the fear that
comes with it. Being a parent is like
that. If everything goes right, if we do
everything we can for our children, the
very worst can still happen.

Principal Dawn Hochsprung and psy-
chologist Mary Sherlach yelled to their
colleagues: ‘‘Shooter. Stay put’” when
they investigated the first shots. They
were the first killed as they alerted the
others.

Janitor Rick Thorne ran through the
hallways alerting classrooms of the
danger. He used his master key to lock
many of the doors for them. The key
was so worn from use that it snapped in
one of the doors.

The first graders in Lauren
Rousseau’s classroom were not allowed
to grow. Lauren had worked at Sandy
Hook for a week. She had tried to hide
them in the bathroom. She had fought
to keep them safe. Fifteen of her stu-
dents were killed. Fifteen first graders
were murdered in a bathroom by a man
with an assault rifle.

One 6-year-old girl played dead
among the bodies of her classmates.
She was the only one to survive in that
room. Covered in blood, the first thing
she said was: “Mommy, I'm okay, but
all my friends are dead.”

The next room the killer entered was
that of Victoria Soto, who did her best
to conceal her students in a closet.
Some were hiding under desks. As the
gunman fired at them with his Bush-
master, he stopped to reload. Six-year-
old Jesse Lewis shouted at his class-
mates to run for safety, and several
did. Jesse was looking directly at the
shooter when he was murdered.

Anne Marie Murphy, a special edu-
cation teacher, was found shielding 6-
year-old Dylan Hockley. The bullets
took them both.

Victoria’s sister, Jillian, was cap-
tured by photographers in what some
call the defining photo of that horrific
day. She is forever immortalized on the
phone, sobbing, receiving that dev-
astating phone call, the call that is a
sucker punch to your stomach, the
phone call that brings you to your
knees when your desperation simply
will not let you stand, that leaves you
gasping for air when the agony will not
let you breathe.

A decade ago, my child was mur-
dered. The very last day I saw my son,
Jordan, he was wearing red sneakers.
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He had khaki-colored slacks on and a
black backpack slung over his shoulder
as he walked out the door. He said: ‘I
love you, mom’’ before he got on the
plane to Jacksonville, Florida. Jordan
talked about coming home for Thanks-
giving, and that day still haunts me.

In Newtown, parents watched their
children walk out the front door, and
some never saw them again. We are left
only with the memories of our loved
ones and the lost dreams of what could
have been.

Parents may move forward but never
fully heal. They never fully recover.

In honor of their legacy, it is impera-
tive we continue to fight for lifesaving
policies such as universal background
checks, safe storage, ghost gun regula-
tion, an assault weapons ban, and so
much more.

In the words of a well-known writer:
“To value life of others
“Is to acknowledge the sanctity of yours
“To feel for the ruin of others
“Is to respect the existence of yours
““To fight for the freedom of others
“Is to preserve the liberty of yours”

————

CELEBRATING THE 175TH ANNI-
VERSARY OF THE CITY OF ZEE-
LAND, MICHIGAN

The SPEAKER pro tempore. The
Chair recognizes the gentleman from
Michigan (Mr. HUIZENGA) for 5 minutes.

Mr. HUIZENGA. Mr. Speaker, I rise
today to recognize my hometown, the
city of Zeeland, on its 1756th anniver-
sary.

Throughout the first week of Octo-
ber, friends and residents of this small
but vibrant city in west Michigan gath-
ered together to celebrate and share
memories of the community’s storied
history.

The village of Zeeland was estab-
lished in 1847 when nearly 500 Dutch
citizens, led by James Van de Luyster,
sailed from Zeeland in the Netherlands
to pursue religious freedom and self-
rule. I will note that my own family
came in the second wave that same
year of 1847 and has proudly been
ensconced in the city of Zeeland since
then.

After settling on 16,000 acres of land,
one of the first buildings established
was a church. Here, Reverend Cornelius
van der Meulen became the first spir-
itual leader and pastor to the Zeeland
colonists, offering hope and courage as
the settlers cleared thick forests and
tackled this new land.

As the center of the community, the
church served as a place of worship on
Sundays as well as a school on the
weekdays, with instruction provided in
both English and in Dutch.

A burgeoning manufacturing and ag-
riculture sector, as well as a post office
helped Zeeland to grow, leading to in-
corporation as a city in 1907. Now, the
1900s were a time of growth in Zeeland.
In fact, my own father served over 30
years on the city council from the late
1960s up until the 1990s.

While the city has grown, one thing
has remained a constant: The innova-
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tive, entrepreneurial, close-knit, and
welcoming community continues to
make Zeeland a special place to live,
work, and raise a family.

Mr. Speaker, let us join in recog-
nizing all former and current residents
of the city of Zeeland as they celebrate
their 175th anniversary.

————

THE GREAT PRIVILEGE OF SERV-
ING THE PEOPLE OF RHODE IS-
LAND’S SECOND CONGRESSIONAL
DISTRICT

The SPEAKER pro tempore. The
Chair recognizes the gentleman from
Rhode Island (Mr. LANGEVIN) for 5 min-
utes.

Mr. LANGEVIN. Mr. Speaker, I rise
today with mixed emotions, as this will
likely be the final time that I speak in
front of this Chamber as a Member of
Congress.

For the last 22 years, I have had the
great privilege of serving the people of
Rhode Island’s Second Congressional
District. It has been the honor of my
lifetime to represent the voice and vote
of my constituents, and I am so hum-
bled by the faith and the trust that
they have placed in me all these years.

After my accident, it was my com-
munity that was there for me when I
needed them the most, and it was their
constant love and support, along with
my family, which ultimately inspired
me to run for office as a way of giving
back.

My journey to recovery was not al-
ways an easy one, but thanks to my
family, my faith, and my community, I
was able to move forward and become
the first quadriplegic ever elected to
the United States Congress.

For the last 36 years, I have woken
up every day with one goal in mind:
giving good public service to the people
of Rhode Island. That focus has held
true since my early days in public serv-
ice, beginning when I was elected as a
delegate to Rhode Island’s Constitu-
tional Convention, continued through
my time in the General Assembly and
as the Nation’s youngest secretary of
state, and it has remained strong
throughout my final days as a United
States Congressman.

I will forever be grateful for the en-
during friendships and lifetime memo-
ries that I have forged here in this
body. But most of all, I am so proud of
all that we have been able to accom-
plish for the people of Rhode Island and
the United States.

I have fought to protect and advance
the rights of Americans with disabil-
ities, moving our society closer to be-
coming fully inclusive and accessible
for all.

On the Committee on Armed Serv-
ices, I have led the efforts to strength-
en our national security, and cyberse-
curity, in particular, and I have been
proud to support the hardworking men
and women of my district who build
the world’s finest nuclear submarines
at Electric Boat.

As the chairman of the Sub-
committee on Cyber, Innovative Tech-
nologies, and Information Systems, I



December 14, 2022

have sought to procure the finest, cut-
ting-edge technologies for our soldiers,
sailors, airmen, guardians, and ma-
rines, so that our women and men in
uniform never enter a fair fight.

Moreover, I have spoken up for our
Nation’s foster youth, who are too
often forgotten and left behind, and I
have worked across the aisle to invest
in job training, apprenticeships, and
career and technical education.

Looking back, I will always be proud
of my vote for President Obama’s Af-
fordable Care Act, which lowered
healthcare costs and secured coverage
for millions of uninsured Americans.

I will never forget the moment that I
became the first Congressman in a
wheelchair to preside over the U.S.
House of Representatives as Speaker
pro tempore as we marked the 20th an-
niversary of the Americans with Dis-
abilities Act. I thank NANCY PELOSI,
perhaps the greatest House Speaker of
the modern era, for making that day
possible.

Likewise, I thank Majority Leader
STENY HOYER for his decades of friend-
ship and leadership in passing the
Americans with Disabilities Act and
for his unrelenting efforts to make sure
that the Capitol complex is accessible
to Americans of all abilities.

I also express my gratitude to my
colleagues in the congressional delega-
tion, Jack, Sheldon, and David, for
their friendship and support. I could
not have asked for better colleagues to
work with on behalf of our great State.

Finally, I thank the dozens of dedi-
cated staff members who have served in
my office over the years, as well as my
friends and my entire family, espe-
cially my mom, my late dad, my broth-
ers, and my sister for standing by my
side every step of this journey.

Choosing not to seek reelection to
Congress was one of most difficult deci-
sions of my life. But after two decades
of living in two places at the same time
and weekly air travel, I am ready to
chart a new course.

Although I will no longer be in Con-
gress come beginning of next year, I
am not going away. I am just coming
home.

I love my State, and I love the people
who live there. So most of all, I want
to say thank you, Rhode Island, for the
opportunity to serve the community
which has given me so much. I will al-
ways cherish the time that I was
blessed to represent you.

——

BEEKEEPING AT UNIVERSITY OF
GEORGIA

The SPEAKER pro tempore. The
Chair recognizes the gentleman from
Georgia (Mr. CARTER) for 5 minutes.

Mr. CARTER of Georgia. Mr. Speak-
er, I rise today to congratulate the
University of Georgia for the creative
ways it is building a more environ-
mentally sustainable campus. Late last
year, UGA golf course superintendent
Scott Griffith took up an interest in, of
all things, bees.
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Alongside the College of Agriculture
and Environmental Sciences, Griffith
established a beekeeping program on
the golf course, recognizing that it
would make for an excellent outlet for
educating students about the impor-
tance of pollinators.

Bees, as we all know, play a vital role
in maintaining our ecosystem. These
industrious insects pollinate our flow-
ers and crops, helping to maintain the
delicate balance of nature that allows
for a bountiful supply of food and a
greener world to live in.

Unfortunately, bees have faced nu-
merous, sometimes existential chal-
lenges in recent years. Pesticides, habi-
tat loss, and deforestation have all con-
tributed to decline in the population of
bees, which has had a serious cascading
effect throughout the food chain.

By providing a safe and nurturing en-
vironment for bees, the university is
not only helping to safeguard these
creatures, but they are also educating
the next generation of leaders about
the importance of conservation and
sustainability.

I again congratulate Mr. GRIFFITH
and all UGA faculty for their out-of-
the-box thinking. I look forward to see-
ing the positive impact this will have
on the ecosystem and community in
Athens.
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CONGRATULATING TIERRA JACKSON

Mr. CARTER of Georgia. Mr. Speak-
er, I rise to recognize Tierra Jackson, a
pharmacy student at the University of
Georgia, for being named president of
the Student National Pharmaceutical
Association.

As president, she is responsible for
shaping the priorities of the organiza-
tion. She decided that the organiza-
tion’s theme for this year would be
Students Creating, Reimagining, and
Innovating Pharmacy Together. She
hopes to bring together a broad group
of students who are interested about
the profession of pharmacy, healthcare
issues, and the poor minority represen-
tation in these areas.

The Student National Pharma-
ceutical Association is a leading voice
in pharmacy education, has 120 chap-
ters nationwide, and boasts over 5,000
members. This distinction is evidence
of the diligence she carries with her
every day.

A native of Statesboro, Georgia, she
received a bachelor of science in phar-
maceutical science degree. While an
undergrad, she was the president for
the Pre-Pharmacy Society and vice
president and service coordinator of
the NAACP. She is cofounder and vice
president of the Black Student Phar-
macist Organization.

Even at such an early stage in her ca-
reer, she has already displayed leader-
ship beyond her years. I am proud of
Tierra Jackson and the impact that
she is having on shaping the future of
the pharmacy and pharmaceutical in-
dustry.

I congratulate her on her appoint-
ment, and I wish her a successful ten-

H9741

ure as president of the Student Na-
tional Pharmaceutical Association.

———

BIDDING FAREWELL TO CONGRESS

The SPEAKER pro tempore. The
Chair recognizes the gentlewoman from
Michigan (Mrs. LAWRENCE) for 5 min-
utes.

Mrs. LAWRENCE. Mr. Speaker, I rise
today to give my farewell speech on
the floor of the House of Representa-
tives.

It has been the honor of my lifetime
to represent Michigan’s 14th Congres-
sional District for the past 8 years.

A few months ago, I announced that
my family and I made this remarkable,
tough decision that this will be my last
term serving as a Member of Congress.
For 8 years, I have been given an amaz-
ing opportunity, an opportunity to
serve and walk the Halls of Congress,
and I have enjoyed every minute of this
journey.

I am deeply grateful to the people of
the 14th District in southeast Michigan
who gave me their vote and trusted me
to represent them in office. I have been
representing southeast Michigan for 30
years. I am coming home.

I was trained to be a public servant
in local politics, where 1 was the first
woman and the first African American
to ever be elected to the position of
mayor in the city of Southfield, for
which I served for 14 years. I also
served as school board president and
president of the city council.

In this Chamber where I stand, we de-
bate issues and confront challenges on
behalf of the American people. This
thing that we call a democracy is de-
fined by the vote of the people and
someone stepping up for public service.

I was raised by my grandmother, who
migrated from Georgia to Detroit in
the height of the American civil rights
movement. I remember watching her in
tears as America marched, protested,
and fought for a nation where we would
not be judged by the color of our skin
but by the content of our character.

She instilled in me the passion for
democracy and the importance of vot-
ing. She told me: Brenda, if you work
hard and get your education, there is
absolutely nothing that you can’t do in
these great United States of America.

For the past 30 years, I have learned
how important it is to be accessible to
my constituents, to act as their voices
in the rooms that they cannot enter. I
went to places of worship, met with
union representatives, walked with the
people, and made sure that the door
was open so that every citizen I rep-
resented had an opportunity to have
their voices heard.

As a member of Michigan’s congres-
sional delegation, I am proud to have
legislated on issues that are important
to our great State of Michigan—water
quality, union rights, justice, transpor-
tation and infrastructure, manufac-
turing and the auto industry, housing,
and education. I am most proud of
using my voice to fight on behalf of my
constituents.
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The diversity of my district truly
represents the diversity in America:

I represent immigrants.

My district has an international bor-
der.

I have the Great Lakes.

I have one of the largest Jewish pop-
ulations in the country.

My district is majority African
American, and I have a very large His-
panic population.

Seeing the rich diversity in my dis-
trict, I founded the Congressional Cau-
cus on Black-Jewish Relations to fos-
ter that relationship between those of
us who are targeted the most for hate
and for discrimination.

We accomplished amazing work, and
I am proud of the legacy that I will
continue to support as a citizen of this
country.

I currently serve as the vice chair of
the Congressional Black Caucus, which
is led by my colleague and my dear
friend, Congresswoman JOYCE BEATTY.
I have been able to serve with some
legends—like John Lewis and Elijah
Cummings—in that capacity, and I
know that having the Congressional
Black Caucus, the conscience of Con-
gress, this Congress will continue to
move in the right direction.

As you know, I was a member of the
United States Postal Service for 30
years. When I arrived in Washington,
my top priority was to sit on the House
Oversight Committee where I could
continue to fight for the survival and
the efficiency of the United States
Postal Service and fight for my postal
family.

I am so proud that we passed the
Postal Service Reform Act that we
have been fighting for for years. Also, I
am proud of my fight for the Flint
water crisis, to make sure that we have
water in America that will not hurt or
harm people and that we fight for clean
water in America.

I serve on Appropriations, where I am
vice chair of the House Committee on
Appropriations. I am standing here to
say that the dollars that you pay going
to the right place has been very defin-
ing. I thank my staff for all the sup-
port they have given me, and I look
forward to coming home. I am excited
to spend time with my family—my hus-
band, my children, and my grand-
daughter—and the community of
southeast Michigan.

———
CELEBRATING EIGHT CONSECU-
TIVE STATE CHAMPIONSHIPS

FOR ALCOA HIGH SCHOOL FOOT-
BALL TEAM

The SPEAKER pro tempore. The
Chair recognizes the gentleman from
Tennessee (Mr. BURCHETT) for 5 min-
utes.

Mr. BURCHETT. Mr. Speaker, I am
glad you are up there, but I am dis-
appointed that the gentleman from
Tennessee (Mr. COOPER), my friend, has
left. He is the dean of the Tennessee
delegation, and he has been a good
friend to me since I came to Congress.
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I would see him every morning. I think
it was kind of a parallel to our lives.
He was always going to do yoga, and I
was going to get beat up in boot camp
working out in the morning, but he was
always very kind to me, and I believe
there is always a place in Congress for
people like JIM COOPER.

Mr. Speaker, today I rise to con-
gratulate Coach Brian Nix and the
Alcoa High School football team on
their eighth consecutive Tennessee
State championship title.

Alcoa defeated East Nashville in a 45—
26 win to bring home another AAA
State championship. This win marks
the Tornadoes’ 21st State champion-
ship, and for Brian Nix it is the first
one serving as their head coach. I am
overwhelmingly proud of this team and
its resilience.

Mr. Speaker, the Alcoa Tornadoes
finished out the season with an impres-
sive 14-1 record and brought home their
eighth consecutive State title, which is
quite an achievement.

The seniors on this team will remem-
ber this season for the rest of their
lives, and it is truly a special thing for
these younger guys to be able to come
back next year and try for another
ring.

Alcoa is well-staffed with coaches
Alex Taylor, Ben Love, Brian Gossett,
Chris Collett, Dakota Summers, David
Sweetland, Jonathan Harris, and Pey-
ton Jones.

Congratulations to all the Tornadoes
on your big win. You absolutely have
earned it.

CONGRATULATING KNOXVILLE WEST HIGH
SCHOOL FOOTBALL TEAM

Mr. BURCHETT. Mr. Speaker, today
I rise to congratulate Coach Lamar
Brown and the Knoxville West High
School football team on  their
undefeated season in the Second Ten-
nessee Class bA State championship.

Knoxville West earned their ring at
Finley Stadium in Chattanooga with
an outstanding 47-13 win over Paige
High School. After the big win, the
Tennessee Titans named head coach
Lamar Brown as 2022 High School
Coach of the Year.

It is truly special watching a team
have this amount of respect and trust
in their coaching staff and vice versa.
It is more than just a game, Mr. Speak-
er. Head Coach Lamar Brown and the
rest of his coaching staff did a tremen-
dous job in coaching these young men
throughout the season. I happened to
see many of their games. One of my
dearest friends, Todd Scott’s boy plays
for this team and former mayor Mad-
eline Rogero’s grandson was on the
team.

Congratulations to all the Rebels on
your State title. You earned it and
made the city of Knoxville proud along
the way.

———

A SUCCESSFUL CONGRESS
The SPEAKER pro tempore (Mrs.
LAWRENCE). The Chair recognizes the
gentleman from California (Mr. COSTA)
for 5 minutes.
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Mr. COSTA. Madam Speaker, the
117th Congress, I believe, will go down
as one of the most successful Con-
gresses in modern history. We have
passed over 200 bipartisan bills, pro-
vided funding for vaccine relief, the
American Rescue Plan, $1.2 trillion bi-
partisan investment in infrastructure,
efforts to deal with our veterans, focus-
ing on reform on the Postal Service,
the Inflation Reduction Act, and the
list goes on and on.

We have not passed such successful
legislation since perhaps the Great So-
ciety in the 1960s. As we reflect upon
that and the historic Speakership of
NANcY PELOSI, we reflect upon the suc-
cess of the last 2 years with a 4-vote
majority and a 50-50 tie in the Senate.
Certainly her Speakership is historic in
so many different ways.

Madam Speaker, I look on to the
next Congress, the 118th. Hopefully,
notwithstanding our divisions, we can
find ways to work together on infra-
structure as we continue to invest in
America, in water, extreme drought
conditions facing the West and Cali-
fornia, much necessary for the long-
term future because where water flows,
food grows; investing in transportation
to compete around the world;
broadband; I want to get a medical
school in the San Joaquin Valley. We
have a shortage of physicians, and we
need to increase the number of nurses
to improve better healthcare for all
Americans. We need to focus on rural
America. I represent a great deal of it.

Yes, there are divisions in this coun-
try, but I hope the 118th Congress re-
members that we are here to serve the
people. This is the people’s House. That
is our purpose, to work together and
solve problems.

Madam Speaker, I am hoping that
my alma mater, Fresno State Bulldogs,
will be successful in Saturday’s game.
Go, Dogs.

———
SOUTHERN BORDER MESS

The SPEAKER pro tempore. The
Chair recognizes the gentleman from
California (Mr. LAMALFA) for 5 min-
utes.

Mr. LAMALFA. Madam Speaker, I
have had a chance on several occasions
to visit our southern border between
the U.S. and Mexico. Of course, I wish
our people in the White House would
take the time. It is a very important
thing. There are not more important
things for the President and the Vice
President to do than to see firsthand
the mess we have among our four bor-
der States, but truly the effect it has,
as every State is a border State be-
cause they flow so far into our country.

What are we looking at here? Four
million encounters with illegal immi-
grants crossing our southern border in
the last 2 years; an amazing amount.

Under President Trump, we had the
most secure border we had in years. It
wasn’t perfect, but strides were being
made with the many, many miles of
fence that had been put up.
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Since the Biden administration
kicked in, the effort to continue to
build the fence was frozen. We have
stacks and stacks of materials lying
there, many millions of dollars’ worth
of materials just laying there in the
various spots across the border staged
to be completed.

When I visited the Arizona portion,
you could see where there were maybe
50 or 100 feet of fence, and there would
be an area that would be contained
where it would be much, much easier
for the Border Patrol to do their jobs
and keep whatever problems there are
funneled in fewer areas, making their
task much simpler to keep track.

Instead, with the deluge of immi-
grants, really an invasion that is hap-
pening, their job is much, much more
difficult and less about patrolling the
border and more about processing.

Indeed, when I was there, they have
vans to go pick people up and bring
them even faster to the processing cen-
ter and then turn them loose in our
country.
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This is a really backwards policy,
and it makes me really wonder whose
side is this administration on.

The needs of the American people, or
some kind of political gain by having a
wide-open border?

I do not understand it. The numbers
are huge.

Of course, it is the numbers of people
coming across as well as the illegal
drugs; the fentanyl. You have heard
time and time and time again the sto-
ries. I guess the press doesn’t really
want to report a lot of that; we hear it
here and there. But the amount of peo-
ple being harmed by the fentanyl get-
ting to everything is amazing. Yet, the
border remains porous.

The only State doing something
about it is Texas. All those States
don’t really have the rights to do Fed-
eral border patrol or closure. They are
at least making an effort down there to
stem the tide.

We are in a state of crisis along the
border. Millions cross every year with
no consequence. We expect them
maybe to come back for a hearing, if
indeed they are eligible for an asylum
hearing, but that is really naive.

So there are plenty of tools already
in the law to stop it. We don’t really
need reform on immigration. We need
to enforce the rules we have.

Yet, what is the direction we are
going?

We are going to see title 42, which is
able to make limitations due to the
healthcare crisis because of COVID.
They want to let that go to the side-
lines now, getting rid of title 42.

We already have a crisis. We already
have a giant wave coming in. This is
just going to exacerbate it. We already
have gigantic problems that will be
added to by letting title 42 expire.

Every country that is a country has
borders and laws on that. Why is the
U.S. different now under the Biden ad-
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ministration and under Democrat rule
that we are not allowed to enforce our
borders?

And indeed, the issue, as you squish
the balloon, now we are seeing an ef-
fect on the Canadian border, something
that hasn’t been talked about a lot.

Mexican nationals are finding that it
is easier with the backlog we have on
the southern border to be able to take
a flight up into Canada, because they
have lifted most of their restrictions
on entry and exit, and come through
from Canada into the United States.
Those numbers are increasing dramati-
cally.

The data reflects a 91 percent in-
crease from the prior fiscal year, and
going higher. So if it is easier to come
as a Mexican national through Canada,
then that is just going to continue to
be a larger problem. But we already
have enough to deal with on the south-
ern border; if we would just do the job.

As President Biden said last spring,
let’s fill the gaps that we have. At least
fill just the gaps, if you don’t want to
make miles and miles of fence. It will
make the Border Patrol job much easi-
er. But truly, we need to do the whole
job because we are not a sovereign na-
tion if we don’t have a border, if we
don’t enforce it.

Now, we will get called racist. We
will get called hateful. Because those
are just the standard arguments these
days for just about anything.

It is not that. We have a right and an
obligation to enforce that and bring
people over that want to come legally,
with visas. That is the way to do
things, not just a wide-open, porous
border.

———

RECESS

The SPEAKER pro tempore (Mr.
CosTA). Pursuant to clause 12(a) of rule
I, the Chair declares the House in re-
cess until noon today.

Accordingly (at 11 o’clock and 48
minutes p.m.), the House stood in re-
cess.

———
0O 1200

AFTER RECESS

The recess having expired, the House
was called to order by the Speaker pro
tempore (Mr. CUELLAR) at noon.

———
PRAYER

The Chaplain, the Reverend Margaret
Grun Kibben, offered the following
prayer:

Eternal God, in the words of Thomas
Merton, we mourn that ‘‘all over the
face of the Earth, the avarice and lust
of [humanity] breed unceasing divi-
sions among them, and the wounds
that tear [humans] from union with
one another widen and open out into
huge wars. Murder, massacres, revolu-
tion, and hatred . . . ”

Forgive us, O Lord, our proclivity for
division and our inclination to allow
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our desires for power and our un-
quenched thirst for control, create dis-
cord in our families, in our commu-
nities, in our country, and among sov-
ereign nations.

We continue to pray for the conflict
in Ukraine, and we pray that the dis-
pute for land and dominance would, by
some miracle, find resolution. Remind
us that such tragedy reflects our frac-
tured human condition and our deep
need for Your salvation.

Convict us each of our part in even
the smallest of conflicts, that we would
set aside our differences and instead
strive to maintain the unity found in
Your spirit. Then mend the broken
bones of our families, our commu-
nities, and our country, and heal the
wounds in our world.

O Lord, abolish the bow, the sword,
and war from our lands, and allow all
to lie down this night in safety.

In Your most holy name, we pray.

Amen.

————
THE JOURNAL

The SPEAKER pro tempore. The
Chair has examined the Journal of the
last day’s proceedings and announces
to the House his approval thereof.

Pursuant to clause 1 of rule I, the
Journal stands approved.

————
PLEDGE OF ALLEGIANCE

The SPEAKER pro tempore. Will the
gentleman from South Carolina (Mr.
WILSON) come forward and lead the
House in the Pledge of Allegiance.

Mr. WILSON of South Carolina led
the Pledge of Allegiance as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

——————

ANNOUNCEMENT BY THE SPEAKER
PRO TEMPORE

The SPEAKER pro tempore. The
Chair will entertain up to 15 requests
for 1-minute speeches on each side of
the aisle.

———

AMERICA’S ANCHOR, JIM
GARDNER

(Ms. DEAN asked and was given per-
mission to address the House for 1
minute and to revise and extend her re-
marks.)

Ms. DEAN. Mr. Speaker, for nearly
half a century, legendary news anchor
Jim Gardner has informed and guided
Philadelphia, southeastern Pennsyl-
vania, and south Jersey. Next week, he
will retire, and I thank him for his in-
credible service.

Jim joined Action News in 1976 as a
reporter before setting into his iconic
role as the 6 and 11 p.m. anchor, becom-
ing the longest-serving on-air person-
ality in our region’s history.

As the years changed and trust in our
institutions eroded, one journalistic in-
stitution stood strong: Jim Gardner.
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Philadelphia is a city of neighbor-
hoods, and Jim works with character,
generosity, and a deep love of all of his
neighbors. He did not hesitate when
asked to moderate a free library dis-
cussion about our family’s book on ad-
diction and recovery.

Jim Gardner has provided stability
through uncertainty, from things elec-
toral to environmental, and 1lift
through our joys, like the current Ea-
gles season.

For 45 years, Jim has been our Wal-
ter Cronkite with his signature mus-
tache.

We will miss you in our living rooms,
Jim, delivering the news with honesty,
integrity, and respect. We wish you,
America’s anchor, a happy retirement.
Thank you, Jim.

WELCOMING JULIAN BIDDLE
PENDARVIS

(Mr. WILSON of South Carolina
asked and was given permission to ad-
dress the House for 1 minute and to re-
vise and extend his remarks.)

Mr. WILSON of South Carolina. Mr.
Speaker, congratulations to congres-
sional foreign policy adviser Stephanie
Pendarvis and her husband, Julian
Hunter Pendarvis, on the birth of their
first child, a boy.

Julian Biddle Pendarvis was born at
2:03 a.m. on Wednesday, December 7,
2022, at Sibley Memorial Hospital in
Washington. He weighed 5 pounds, 10.5
ounces, and measured 18.75 inches long.

Stephanie has long been a valued
member of the congressional team and
has not only been instrumental in get-
ting important policy legislation
through the House but a positive influ-
ence on the staff and those around her.
I know she and her husband will pass
those fine qualities to baby Julian.

Additionally, I offer congratulations
to the extended Biddle and Pendarvis
families on the newest addition to

their team.
In conclusion, God bless Ukraine and
President Volodymyr Zelenskyy.

Putin’s Iranian drones attacked yester-
day the key district I visited Saturday
on a codel. Fortunately, the people of
Ukraine have destroyed in the last
week 85 percent of Putin’s missiles and
drones.

REMEMBERING THE SANDY HOOK
TRAGEDY

(Ms. GARCIA of Texas asked and was
given permission to address the House
for 1 minute and to revise and extend
her remarks.)

Ms. GARCIA of Texas. Mr. Speaker, 1
rise to recognize the 20 innocent little
children and 6 brave teachers who were
taken from their families 10 years ago
today at Sandy Hook Elementary
School.

I truthfully can’t even comprehend
the immense pain that these families
must have felt and continue to feel
every day.

I never want another family to expe-
rience this type of loss. That is why we
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must remain committed to ending the
gun violence epidemic that plagues our
country.

Earlier this year, House Democrats
passed the Bipartisan Safer Commu-
nities Act, which President Biden
swiftly signed into law. It will save
lives by funding violence prevention
programs at schools, expanding back-
ground checks for those under 21 years
of age, strengthening mental health re-
sources, and so much more, but the
fight is not over.

I promise to continue fighting until
we are all saved from gun violence be-
cause we owe this to the victims of gun
violence, their families, and their chil-
dren.

We will always put children over the
NRA. We will always put people over
politics.

———

RECOGNIZING CHARLIE BOURG

(Mrs. RODGERS of Washington asked
and was given permission to address
the House for 1 minute and to revise
and extend her remarks.)

Mrs. RODGERS of Washington. Mr.
Speaker, I rise today to recognize
Charlie Bourg.

Charlie lives in Chewelah, a small
town in northeastern Washington. He
is an Army veteran. He served in Viet-
nam, and he is a fierce advocate for his
fellow men and women who have served
in the Armed Forces.

Charlie also has terminal cancer. He
received the devastating news months
ago after a yearlong delay in receiving
care from the Spokane VA due to a
broken electronic health record sys-
tem.

This could have been prevented. He
should have more time to spend with
his wife, Debi, his children, and his
grandchildren. My heart breaks for
them.

Charlie is here sharing his story this
week, and I would like to make him a
promise: No matter how long it takes,
we will fix this system.

You will be the reason that it never
happens again. You will not be forgot-
ten. Matthew 28:11 says, ‘“‘Come to me,
all you who are weary and carry heavy
burdens, and I will give you rest.”

Mr. Speaker, I urge my colleagues to
join in recognizing Charlie Bourg. He is
an incredible American and an even
better husband, father, and grand-
father.

———

RECOGNIZING THE KELLER
FAMILY

(Ms. SCANLON asked and was given
permission to address the House for 1
minute.)

Ms. SCANLON. Mr. Speaker, I rise
today to share the story of an admi-
rable family in my district who has
provided decades of service to their
friends and neighbors through the U.S.
Postal Service.

John Keller worked at the U.S. Post-
al Service for 34 years, including 15
years as postmaster of the Ridley Park
Post Office.
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Now retired, his twin sons, Joe and
Mike Keller, have worked for the U.S.
Postal Service for 23 years each and are
now both postmasters in Pennsylva-
nia’s Fifth Congressional District.

Our Postal Service is an essential
part of our Nation’s infrastructure.
The Postal Service delivers medicine
to veterans, birthday presents from
grandma, and, even in this day and age,
holiday greetings from friends across
the world.

The Postal Service keeps us con-
nected with our communities, families
and friends, businesses, nonprofits, and
public agencies all over the country,
and provides jobs to over 500,000 Ameri-
cans; 3,000 in Pennsylvania’s Fifth Dis-
trict alone.

We are so grateful to the Keller fam-
ily and to all of our Postal Service
workers for everything they do for us
every day.

————

RENEWABLE ENERGY DOESN'T DO
THE WHOLE JOB

(Mr. LAMALFA asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. LAMALFA. Mr. Speaker, nuclear
power, hydropower, biofuels, solar, and
wind are all positive sources of energy.
They take advantage of available re-
sources and bring high-paying tech-
nical jobs to rural areas, especially.

However, forcing people into renew-
able sources of energy only will not
help families immediately heat their
homes this winter or next.

Right now, in California, renewable
energy accounts for roughly one-third
of our power grid, depending on wheth-
er or not you count hydroelectric
power, which large power plants aren’t
counted, for some arbitrary reason in
our State.

Each summer, we face rolling black-
outs throughout the State. Each win-
ter, mountain towns face power short-
ages due to snowstorms knocking down
power lines.

At this moment, natural gas and oil
remain by far the most efficient and af-
fordable sources of energy, a fact that
the Biden administration must accept.

Renewable energy won’t do the whole
job. Yet, what are they doing? They are
attacking oil and gas, which is based
on some idea of CO,. I remind you that
CO; is only 0.04 percent of our atmos-
phere. It is dwarfed by all the others.
Even trace gases are about equal.

Yet, we are hell-bent on getting rid
of CO, and making people unable to use
the energy they need, do their jobs,
heat their homes, et cetera.

REMEMBERING THE VICTIMS OF
SANDY HOOK

(Mrs. HAYES asked and was given
permission to address the House for 1
minute.)

Mrs. HAYES. Mr. Speaker, Charlotte
Bacon, Daniel Barden, Rachel Davino,
Olivia Engel, Josephine Gay, Ana M.
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Marquez-Greene, Dylan Hockley, Dawn
Hochsprung, Madeleine F. Hsu, Cath-
erine V. Hubbard, Chase Kowalski,
Jesse Lewis, James Mattioli, Grace
McDonnell, Anne Marie Murphy,
Emilie Parker, Jack Pinto, Noah
Pozner, Caroline Previdi, Jessica
Rekos, Avielle Richman, Lauren Rous-
seau, Mary Sherlach, Victoria Soto,
Benjamin Wheeler, Allison N. Wyatt.

Those are the names of the 20 chil-
dren and 6 adults who were killed at
Sandy Hook 10 years ago today. I want
them to know we will never forget
them, and we will continue to honor
their memory with our action.

HONORING THE LIFE OF BRIAN
HYLAND

(Mr. SEMPOLINSKI asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. SEMPOLINSKI. Mr. Speaker, I
rise today to honor the life and legacy
of the late Chemung County, New
York, legislator Brian J. Hyland.

Brian was an extraordinary, talented,
kind, and interesting man. He was ap-
pointed to the Chemung County Legis-
lature in 2011.

Brian was a dedicated public servant
and worked tirelessly to help his con-
stituents. There was no job too big or
too small for Legislator Hyland.

Brian was also a teacher and mentor
at Tioga Tae Kwon Do in Waverly, New
York, where he used more than 60 years
in martial arts to teach hundreds of
students how to be the best version of
themselves.

He was a businessman, a community
leader, and, above all else, a family
man. His wife, Suzanne, was the love of
his life. He took immense pride in his
six children, including my legislative
director, Tom Hyland. He cared deeply
for his sister and helped all those
around him to succeed.

Brian will be greatly missed by all
who knew him.

———
HONORING JOE LILES

(Mr. WESTERMAN asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. WESTERMAN. Mr. Speaker, I
rise today to honor the exemplary
work and upcoming retirement of Joe
Liles, a law enforcement officer with
the Ouachita National Forest.

Joe has faithfully served Arkansas
for 30 years, going above and beyond in
each mission to loyally serve the peo-
ple of Arkansas.

Throughout his successful career, Joe
received many awards, including the
“Delivering Benefits to the Public”
award at the 2019 Regional Foresters
Honor Awards for his heroic efforts in
locating and recovering a lost hiker in
the Caney Creek Wilderness.

Joe’s humble nature and hard-
working spirit made him a vital part of
the Ouachita National Forest. I speak
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for all Arkansans when I say thank you
for your service and wish you the best
in retirement.

———
0 1215

CENTRAL UTAH PROJECT

(Mr. OWENS asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. OWENS. Mr. Speaker, this year
marks the 30th anniversary of the Cen-
tral Utah Project Completion Act—an
absolute game changer for TUtah’s
water optimization and conservatory
efforts.

Our State is the fastest growing
economy per capita, and our popu-
lation will double by 2065. Historic
drought is crippling States like Utah,
which reminds us that water truly is
the lifeblood of the West.

The Central Utah Project plays an
integral role in efficient and innova-
tive water use and conservation meas-
ures to meet the demands of our boom-
ing population and economy.

Since this act became law 30 years
ago, the Central Utah Project has
ramped up water delivery to 1.5 million
Utahns daily. This remarkable accom-
plishment would not be possible with-
out the tireless work of Utahns.

I am committed to working hand in
hand with local, State, and Federal
partners to ensure Utah remains on the
right track. Congratulations on this re-
markable milestone.

———

INFLATION HURTS

(Mr. MEUSER asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. MEUSER. Mr. Speaker, the lat-
est inflation numbers are in. Inflation
has increased 7.1 percent in the last
year, and in my home State of Penn-
sylvania, it has increased 12 percent.

Despite the Biden administration
celebrating, nobody in my district is
celebrating. There is no celebrating
when my constituents go to the gro-
cery store, the gas station, and when
they pay their home heating bills.
They feel this pain every day.

This inflation has primarily been
caused by the assault on our domestic
energy and excessive government
spending. We are now in discussions on
our appropriations bill.

Mr. Speaker, not only is the plan to
add over 7 percent to compensate for
inflation—which was originally created
by such excessive spending—we are
now going to double down and spend
hundreds of billions of dollars in excess
of pre-COVID levels. In fact, the Gov-
ernment funding bill being discussed is
25 percent more than prepandemic lev-
els and 10 percent more than last year.

There is no merit to this continued
spending spree. It will only further
drive inflation and grow our deficit
which, in turn, incurs more interest to
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be paid on our debt. All the while the
Fed is increasing interest rates to fur-
ther burden my constituents and to
also dampen our economy.

This is absolutely ‘‘gas backwards”
policy.

CONGRATULATING NATALIE
NAVARRETE

(Mr. CARTER of Georgia asked and
was given permission to address the
House for 1 minute and to revise and
extend his remarks.)

Mr. CARTER of Georgia. Mr. Speak-
er, I rise today to congratulate the
University of Georgia’s Natalie
Navarrete for being named a 2023
Rhodes Scholar, an honor received by
only the most outstanding young
minds from around the world.

As many of you know, the Rhodes
Scholarship is the oldest and most
celebrated international fellowship
award in the world. To be recognized
with such an honor is synonymous with
the qualities typical of the brightest
people this country has to offer: hard-
working, brilliant, and boundary push-
ing.

Natalie is no exception. A Morehead
Honors College student and foundation
fellow at the University of Georgia,
Natalie is pursuing degrees in inter-
national affairs, Russian, Spanish, and
Latin American and Caribbean studies.

She will continue her studies at the
University of Oxford in October where
she plans to pursue a master’s degree
in Russian and Eastern European stud-
ies. I have no doubt that she will con-
tinue to excel in these studies and
make important breakthroughs in her
field.

I join the entire University of Geor-
gia family in congratulating Natalie on
this truly extraordinary achievement.
Her success is a testament to world-
class opportunities offered by the Uni-
versity of Georgia, and I am confident
that she will continue to make us all
proud for years to come.

———

PROVIDING FOR CONSIDERATION
OF H.R. 1948, VA EMPLOYEE
FAIRNESS ACT OF 2021; PRO-
VIDING FOR CONSIDERATION OF
S. 3905, PREVENTING ORGANIZA-
TIONAL CONFLICTS OF INTER-
EST IN FEDERAL ACQUISITION
ACT; PROVIDING FOR CONSIDER-
ATION OF S. 4003, LAW ENFORCE-
MENT DE-ESCALATION TRAINING
ACT OF 2022; PROVIDING FOR
CONSIDERATION OF SENATE
AMENDMENT TO H.R. 1437, PRO-
VIDING RESEARCH AND ESTI-
MATES OF CHANGES IN PRECIPI-
TATION ACT; RELATING TO CON-
SIDERATION OF SENATE AMEND-
MENTS TO H.R. 2617, PERFORM-
ANCE ENHANCEMENT REFORM
ACT; AND FOR OTHER PURPOSES
Mr. DESAULNIER. Mr. Speaker, by

direction of the Committee on Rules, 1

call up House Resolution 1518 and ask

for its immediate consideration
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The Clerk read the resolution, as fol-
lows:

H. RES. 1518

Resolved, That upon adoption of this reso-
lution it shall be in order to consider in the
House the bill (H.R. 1948) to amend title 38,
United States Code, to modify authorities re-
lating to the collective bargaining of em-
ployees in the Veterans Health Administra-
tion. All points of order against consider-
ation of the bill are waived. An amendment
in the nature of a substitute consisting of
the text of Rules Committee Print 117-T71
shall be considered as adopted. The bill, as
amended, shall be considered as read. All
points of order against provisions in the bill,
as amended, are waived. The previous ques-
tion shall be considered as ordered on the
bill, as amended, and on any further amend-
ment thereto, to final passage without inter-
vening motion except: (1) one hour of debate
equally divided and controlled by the chair
and ranking minority member of the Com-
mittee on Veterans’ Affairs or their respec-
tive designees; and (2) one motion to recom-
mit.

SEC. 2. Upon adoption of this resolution it
shall be in order to consider in the House the
bill (S. 3905) to prevent organizational con-
flicts of interest in Federal acquisition, and
for other purposes. All points of order
against consideration of the bill are waived.
The bill shall be considered as read. All
points of order against provisions in the bill
are waived. The previous question shall be
considered as ordered on the bill and on any
amendment thereto to final passage without
intervening motion except: (1) one hour of
debate equally divided and controlled by the
chair and ranking minority member of the
Committee on Oversight and Reform or their
respective designees; and (2) one motion to
commit.

SEC. 3. Upon adoption of this resolution it
shall be in order to consider in the House the
bill (S. 4003) to amend the Omnibus Crime
Control and Safe Streets Act of 1968 to pro-
vide for training on alternatives to use of
force, de-escalation, and mental and behav-
ioral health and suicidal crises. All points of
order against consideration of the bill are
waived. The bill shall be considered as read.
All points of order against provisions in the
bill are waived. The previous question shall
be considered as ordered on the bill and on
any amendment thereto to final passage
without intervening motion except: (1) one
hour of debate equally divided and controlled
by the chair and ranking minority member
of the Committee on the Judiciary or their
respective designees; and (2) one motion to
commit.

SEC. 4. House Resolution 1516 is hereby
adopted.

SEC. 5. (a) At any time through the legisla-
tive day of Thursday, December 15, 2022, the
Speaker may entertain motions offered by
the Majority Leader or a designee that the
House suspend the rules as though under
clause 1 of rule XV with respect to multiple
measures described in subsection (b), and the
Chair shall put the question on any such mo-
tion without debate or intervening motion.

(b) A measure referred to in subsection (a)
includes any measure that was the object of
a motion to suspend the rules on the legisla-
tive day of December 12, 2022, December 13,
2022, December 14, 2022, or December 15, 2022,
in the form as so offered, on which the yeas
and nays were ordered and further pro-
ceedings postponed pursuant to clause 8 of
rule XX.

(c) Upon the offering of a motion pursuant
to subsection (a) concerning multiple meas-
ures, the ordering of the yeas and nays on
postponed motions to suspend the rules with
respect to such measures is vacated to the
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end that all such motions are considered as
withdrawn.

SEC. 6. Notwithstanding clause 8 of rule
XX, further proceedings on a vote by the
yveas and nays on the question of adoption of
a motion that the House suspend the rules
offered on the legislative day of December 12,
2022 may be postponed through the legisla-
tive day of December 15, 2022.

SEC. 7. Upon adoption of this resolution it
shall be in order to take from the Speaker’s
table the bill (H.R. 1437) to amend the
Weather Research and Forecasting Innova-
tion Act of 2017 to direct the National Oce-
anic and Atmospheric Administration to pro-
vide comprehensive and regularly updated
Federal precipitation information, and for
other purposes, with the Senate amendment
thereto, and to consider in the House, with-
out intervention of any point of order, a mo-
tion offered by the chair of the Committee
on Appropriations or her designee that the
House concur in the Senate amendment with
an amendment consisting of the text of
Rules Committee Print 117-72. The Senate
amendment and the motion shall be consid-
ered as read. The motion shall be debatable
for one hour equally divided and controlled
by the chair and ranking minority member
of the Committee on Appropriations or their
respective designees. The previous question
shall be considered as ordered on the motion
to its adoption without intervening motion.

SEC. 8. Upon adoption of this resolution,
the House shall be considered to have taken
from the Speaker’s table the bill (H.R. 2617)
to amend section 1115 of title 31, United
States Code, to amend the description of how
performance goals are achieved, and for
other purposes, with the Senate amendments
thereto, to have concurred in the Senate
amendments numbered 1, 2, 3, and 5, and to
have concurred in the Senate amendment
numbered 4 with an amendment consisting of
the text of Rules Committee Print 117-73.

SEC. 9. House Concurrent Resolution 124 is
hereby adopted.

The SPEAKER pro tempore. The gen-
tleman from California is recognized
for 1 hour.

Mr. DESAULNIER. Mr. Speaker, for
the purpose of debate only, I yield the
customary 30 minutes to the gen-
tleman from Pennsylvania (Mr.
RESCHENTHALER) pending which I yield
myself such time as I may consume.
During consideration of this resolu-
tion, all time yielded is for purpose of
debate only.

GENERAL LEAVE

Mr. DESAULNIER. Mr. Speaker, I
ask unanimous consent that all Mem-
bers be given 5 legislative days to re-
vise and extend their remarks.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from California?

There was no objection.

Mr. DESAULNIER. Mr. Speaker, yes-
terday the Rules Committee met and
reported a rule, House Resolution 1518,
providing for consideration of four
measures.

First, the rule provides for consider-
ation of H.R. 1948 under a closed rule.
The rule provides 1 hour of general de-
bate equally divided and controlled by
the chair and ranking minority mem-
ber of the Committee on Foreign Af-
fairs and a motion to recommit.

Second, the rule provides for consid-
eration of S. 3905 under a closed rule.
The rule provides 1 hour of general de-
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bate equally divided and controlled by
the chair and ranking minority mem-
ber of the Committee on Oversight and
Reform, and a motion to commit.

Third, the rule provides for consider-
ation of S. 4003 under a closed rule. The
rule provides 1 hour of general debate
equally divided and controlled by the
chair and ranking minority member of
the Committee on the Judiciary and a
motion to commit.

Fourth, the rule provides for consid-
eration of a Senate amendment to H.R.
1437. The rule makes in order a motion
offered by the chair of the Committee
on Appropriations that the House con-
cur in the Senate amendment with a
House amendment and provides 1 hour
of debate on the motion equally di-
vided and controlled by the chair and
ranking minority member of the Com-
mittee on Appropriations.

The rule also deems passage of a mo-
tion to concur in the Senate amend-
ments to H.R. 2617 with a House
amendment.

The rule further deems passage of H.
Con. Res. 124 and H. Res. 1516.

Lastly, the rule provides the major-
ity leader or his designee the ability to
en bloc requested roll call votes on sus-
pension bills considered from December
12 to December 15. The rule also pro-
vides roll call votes on suspension bills
considered on December 12 may be
postponed through December 15.

Mr. Speaker, as we come to the end
of the 117th Congress, we are working
this week to pass legislation that de-
serves to make it across the finish line
before the end of the year.

First, the VA Employee Fairness
Act. The healthcare workers at VA
medical centers are exceptional at
what they do serving our veterans.
Many of them are veterans themselves.
They deserve the same rights as their
counterparts outside of the VA system
to collectively bargain.

In today’s world, the balance of
power is disproportionately skewed to-
wards employers over employees.
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As a former union member and a
small business owner myself, and as
the current chair of the Health, Em-
ployment, Labor, and Pensions sub-
committee, I can think of no better
way to honor these workers and the
people they serve, who we all respect
and honor, than to provide them the
tools to empower them to have a voice
in this important American workplace.

From our national security to the
regulation of prescription drugs, the
Federal Government relies on services
of contractors and consultants to pro-
vide for the American people. It is crit-
ical that we know that these contrac-
tors are working in the best interest of
the American people.

Unfortunately, the current Federal
acquisition process allows bad actors
to slip through the cracks without dis-
closing their potential conflicts of in-
terest.

As a member of the Committee on
Oversight and Reform, I am proud of
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the work that the committee has done
to investigate McKinsey & Company
for this very reason. This contractor—
one of the oldest and most prestigious
consulting firms in the world—was ad-
vising the FDA on the safety and effi-
cacy of prescription pain medications
at the same time the very same con-
sultants were also advising Purdue
Pharma on how to ‘‘turbocharge’ sales
of OxyContin, a major driver of the
opioid epidemic.

While the McKinsey scandal shined a
light on organizational conflicts of in-
terest, the issue itself is not new. The
Preventing Organizational Conflicts of
Interest in Federal Acquisition Act
would require Federal contractors to
disclose any potential conflicts of in-
terest before they are awarded a Fed-
eral contract to ensure they are effec-
tively serving the taxpayers. In the
Senate it was bipartisan, and it should
pass without objection and without
delay.

Also included in today’s rule is the
Law Enforcement De-Escalation Train-
ing Act, which would direct the De-
partment of Justice to develop
trainings on alternatives to the use of
force and safely to respond to an indi-
vidual experiencing a mental health,
behavioral health, or suicidal crisis.
We shouldn’t even have to be including
this bill in the rule, but unfortunately,
partisan politics caused it to need to be
reconsidered this week.

On this topic, I am proud that the
district I represent is leading the way
with an initiative we call A3, anyone,
anywhere, anytime. This program con-
nects people in need of mental health
support that is outside the police sys-
tem to help respond to the emergency
while simultaneously allowing the po-
lice to focus on more appropriate po-
lice matters.

This was a long, developed partner-
ship between our behavioral health de-
partments and our local law enforce-
ment, which support it very strongly,
and is working to protect the public.

Finally, the rule includes a 1l-week
continuing resolution. Appropriators
are hard at work to come to a year-
long agreement over spending, and
they need an extra week to finalize it.

Mr. Speaker, we have a wonderful op-
portunity this week to make trans-
formative changes with these bills.

Mr. Speaker, I reserve the balance of
my time.

Mr. RESCHENTHALER. Mr. Speak-
er, I thank the distinguished gen-
tleman and my good friend from Cali-
fornia for yielding me the customary 30
minutes, and I yield myself such time
as I may consume.

Mr. Speaker, the rule before us pro-
vides for consideration of four pieces of
legislation that are, once again, noth-
ing but missed opportunities to address
the multiple crises facing our country
under the Biden Presidency.

Rather than working with Repub-
licans to actually address the unmiti-
gated crisis at our southern border, to
address the cold war we have with
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China, the proxy war we have with
Russia, or the historic levels of infla-
tion, Democrats are rushing to the
floor these half-baked legislative items
that will create more problems than
they aim to solve.

Look no further than S. 3905, the Pre-
venting Organizational Conflicts of In-
terest in Federal Acquisition Act. In-
stead of making meaningful reforms to
Federal acquisition policy, this legisla-
tion is duplicative, and it is contradic-
tory to existing policies. It also tells
the Federal Acquisition Regulatory
Council to do something that it is al-
ready required to do.

Additionally, this rule provides for
consideration of H.R. 1948, the VA Em-
ployee Fairness Act. This legislation
would put veteran patients at risk by
shifting questions of professional con-
duct to collective bargaining.

The Secretary of the VA has been
and should continue to be directly ac-
countable for the quality of care pro-
vided to our veterans at the VA.

While we are focusing on these un-
necessary bills, China has recently
signed a $50 billion trade deal with our
ally Saudi Arabia; Putin, once again,
threatened to launch a nuclear war on
the West; and the wealth of the average
American has dropped to the lowest
level ever recorded.

The chief of the U.S. Border Patrol
reported that over the weekend there
were over 16,000 migrant encounters at
the border—and wait for it—that was
in a 48-hour period, 16,000 in less than 2
days, but President Biden hasn’t
stepped foot on the southern border
since he took office.

Last week, when he was not visiting
the border while in Arizona, President
Joe Biden was asked about that, and
his response was ‘‘There are more im-
portant things going on.”

Yet, during the administration there
have been nearly 5 million illegal im-
migrant crossings at our southern bor-
der, and that includes 1 million got-
aways. These are individuals that we
have no record of that we just know es-
caped into the interior of the country.

Yet, Biden has failed at protecting
our southern border just as he failed in
America’s prisoner swap with Presi-
dent Putin. The administration effec-
tively surrendered to Putin by swap-
ping a woke celebrity basketball player
for the ‘“‘Merchant of Death,” an inter-
national arms smuggler with the blood
of Americans on his hands.

This disastrous negotiation is just
another failed foreign policy decision
that was based on Russia’s terms, not
ours. This rash decision left two other
Americans detained in Russia: Pitts-
burgh history teacher Marc Fogel, and
U.S. Marine Paul Whelan. They have
no clear chance of returning home now.
We have lost all leverage unless—I am
going to be surprised to discover that—
we have two ‘“‘merchants of death’ in a
Federal prison in the U.S. Something
tells me that is not the case.

What we should be doing is we should
be immediately acting to protect our
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national security. We should be ensur-
ing the safe return of all Americans
that are wrongfully detained abroad.
We should be working to secure the
southern border. We should not be
passing ill-conceived and unnecessary
legislation. To be frank, our time is too
precious, and our challenges are too
great.

Mr. Speaker, for those reasons, I urge
my colleagues to oppose this rule, and
I reserve the balance of my time.

Mr. DESAULNIER. Mr. Speaker, I in-
clude in the RECORD an ABC news piece
titled: ‘“Lawmakers aim to strengthen
transparency in the lucrative—and
murky—Federal contracting process.”

[From ABC News]

LAWMAKERS AIM TO STRENGTHEN TRANS-
PARENCY IN THE LUCRATIVE—AND MURKY—
FEDERAL, CONTRACTING PROCESS

(By Soo Rin Kim)

A Dbipartisan coalition of senators intro-
duced legislation on Monday meant to im-
prove transparency in the highly competi-
tive and notoriously murky federal con-
tracting process, taking aim at companies
that accept lucrative work from government
agencies without having to disclose potential
conflicts of interest

The bill, called the Preventing Organiza-
tional Conflicts of Interest in Federal Acqui-
sition Act would seek to mitigate conflict-
of-interest concerns by forcing contractors
to ‘‘disclose other parts of their business
that conflict with the work they are bidding
to perform for the government,” according
to Sen. Gary Peters, D-Mich., chairman of
the Homeland Security and Governmental
Affairs Committee.

“If we don’t know whether [federal con-
tractors] are serving other, potentially con-
flicting interest, we can’t be confident that
Americans are getting exactly what they pay
for,”” said Sen. Chuck Grassley, R-Iowa, a co-
sponsor of the bill.

For many American companies, federal
contracts represent a crucial source of rev-
enue, as well as visibility and credibility.
Firms from every major business sector com-
pete for this work, and winners often execute
their end of the agreement while pursuing
outside business opportunities—which some-
time overlap with their frederal contracts.

While existing rules stipulate that govern-
ment agencies assess potential conflicts of
interest before determining contract win-
ners, watchdogs say the process remains
opaque.

‘“Based on current federal contract regula-
tions, agencies cannot always discern wheth-
er government contractors have business re-
lationships with foreign governments and
private entities that could create a conflict
of interest,” said Noah Bookbinder, presi-
dent of the nonprofit government watchdog
group Citizens for Responsibility and Ethics
in Washington.

Scott Amey, general counsel for the gov-
ernment ethics watchdog Project on Govern-
ment Oversight, warned that ‘‘without more
guidance, organizational conflicts of interest
can result in unfair competitive advantages
and biased contract awards—both of which
compromise the impartiality of the federal
government and the integrity of the con-
tracting process.”

In a press release announcing the new leg-
islation, lawmakers cited reporting in
ProPublica that raised conflict-of-interest
questions about consulting giant McKinsey
& Company’s recent work for the Food and
Drug Administration. ProPublica reported
that in at least one FDA contract, McKinsey
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allegedly failed to disclose its conflicts of in-
terest with corporate pharmaceutical clients
despite its contract with the agency obli-
gating the firm to do so.

According to documents obtained by
ProPublica, McKinsey allegedly advised the
FDA’s drug-regulation division for more
than a decade while simultaneously accept-
ing work from major pharmaceutical compa-
nies. In some cases, according to ProPublica,
McKinsey helped those clients navigate FDA
regulations while advising the FDA on how
to strengthen regulations for the pharma-
ceutical industry.

Sen. Maggie Hassan, D-N.H., said
McKinsey’s handling of its work with the
FDA demonstrates ‘‘the danger that con-
flicts of interest can pose in government con-
tracting.”

“‘Our bipartisan bill would help ensure that
companies that enter into a contract with
the government are acting in the best inter-
est of the American people,’”” Hassan said.

McKinsey spokesperson Neil Grace told
ABC News that McKinsey’s consulting work
with pharmaceutical companies ‘‘did not cre-
ate a conflict of interest’ for the firm’s work
with the FDA because it ‘‘has not advised
the FDA on regulatory policy or on specific
pharmaceutical products.” Instead, said
Grace, McKinsey’s work for the agency ‘‘fo-
cused on administrative and operational top-
ics, including improvements to organiza-
tional structures, business processes and
technology.”

“Given the absence of a conflict of inter-
est, there was no requirement for any
McKinsey disclosure,”” Grace said. ‘“‘That
said, McKinsey’s proposals to the FDA fre-
quently mentioned the company’s and per-
sonnel’s experience with the pharmaceutical
industry, making the FDA aware of this as-
pect of McKinsey’s work in the field.”

Republican Senator Joni Ernst of Iowa
joined Peters, Grassley, and Hassan in spon-
soring the federal legislation.

Mr. DESAULNIER. Mr. Speaker, con-
flicts of interest are not a new issue,
but it is clear that more needs to be
done by this Congress. The American
people ought to have faith that their
tax dollars are being spent wisely on
contractors who are working in their
best interest. This bill will increase
impartiality and integrity within the
Federal consultant and contractor sys-
tem.

Mr. Speaker, I reserve the balance of
my time.

Mr. RESCHENTHALER. Mr. Speak-
er, instead of addressing any of the cri-
ses that are actually facing this Na-
tion, House Democrats are allowing the
Senate to ram through a huge omnibus
spending bill that was written without
the input of House Republicans and
was written behind closed doors.

In September, House Republicans
were very clear in opposition to post-
poning a government funding fight to
the Democrat-controlled lame-duck
session. Once again, House Democrats
failed to meet the fundamental duty of
funding the government despite spend-
ing most of the year passing trillions of
dollars in wasteful spending that has
fueled inflation and driven up our debt.

That is why if we defeat the previous
question, I will personally offer an
amendment to the rule to immediately
strike sections 8 and 9 from the rule,
which would strike the omnibus vehi-
cle from this rule.
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Mr. Speaker, I ask unanimous con-
sent to insert the text of my amend-
ment in the RECORD, along with any ex-
traneous material, immediately prior
to the vote on the previous question.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Pennsylvania?

There was no objection.

Mr. RESCHENTHALER. Mr. Speak-
er, I yield 5 minutes to the gentleman
from Texas (Mr. ROY), to explain the
amendment.

Mr. ROY. Mr. Speaker, I appreciate
my friend from Pennsylvania, I appre-
ciate the Speaker, and the gentleman
from California.

Mr. Speaker, my friend from Penn-
sylvania and I share a love of outlaw
country music, whether it is Texas-
based—my preference—or generally.
There is a famous picture of Johnny
Cash standing up giving his middle fin-
ger, and it is on the cover of an album.
If all 435 of us stood on the steps of the
Capitol with our middle finger to the
American people, it would be a more
honest action than what we are engag-
ing in here on the floor of the people’s
House right now.

Let me tell you what is happening
right now. In true swamp fashion, what
we are about to do is deem as passed a
House bill on Federal agency reporting
goals with a House amendment to a
previously passed Senate amendment
to enable us to have a revenue meas-
ure—to enable us to give the Senate a
revenue measure to satisfy the con-
stitutional requirement that revenue
bills originate in the House. The House
amendment to a Senate amendment
fast-tracks the omnibus by allowing
the Senate to bypass a motion to pro-
ceed vote.

Now, that is a bunch of complicated,
parliamentary procedure gobbledygook
for the American people, but what it is
is a fraud. It is a fraud.

It is actually trying to end-run the
rules in order to jam through what? A
massive $1.7 trillion omnibus spending
bill without any actual debate. That is
what is happening right now on the
floor of the House of Representatives,
nothing else.

In that $1.7 trillion bill—and pause
for a second—what are we actually
packaging here? A week-long con-
tinuing resolution to keep the govern-
ment open through this weekend into
next week so negotiations can continue
to wrap up this $1.7 trillion mon-
strosity.

So the vote today is a vote to perpet-
uate and extend funding for a week to
allow a $1.7 trillion omnibus spending
bill in a lameduck Congress. That has
not been done, by the way, in the last
70 years when we have had a flip of the
House, a flip in majority control of the
House. We have not done that over the
last 70 years. In the five times there
has been a flip, we do not pass big
spending bills in a lameduck Congress,
which is what this is. My Democratic
colleagues know it; my Democratic
colleagues in the Senate know it; and
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the Senate Republicans who seem to be
trying to grease the skids of this, they
know it, as well. Here we sit.

So to the American people, you need
to understand what the people’s House
is doing to you today—standing on the
steps of the Capitol sticking their mid-
dle finger up at you would be more
honest because this is defense spend-
ing, $858 billion, a 10 percent increase.

We can debate the need for a defense
spending increase. Many of us probably
would agree we need to have more de-
fense spending, but we also need to fix
the Department of Defense. We need to
stop having it turn into a woke agency
that is essentially social engineering
wrapped in a uniform. Let’s fix the De-
partment of Defense. No, we are not de-
bating that. We are just going to give
another blank check of 10 percent addi-
tional spending.

But it is worse than that. We are now
going to have nondefense spending re-
ports—we haven’t seen the text be-
cause, oh, no, the little people here in
the House can’t see the text before we
actually vote on this crap. No, no, no,
they are going to jam it through with-
out seeing the text. Nondefense spend-
ing—reports indicate somewhere be-
tween an 8 to 11 percent increase.

Now, to put that in context, we are
talking about something in the order
of $50 to $60 billion. Here is the thing,
we just spent something like $2 trillion
in nondefense discretionary plus-up
during COVID, and we are now going to
jump into this, and we are going to
say, oh, yeah, I have got a good idea.
Let’s jump up nondefense discretionary
spending. That is all of the alphabet
soup of all of the agencies that are at-
tacking the American people every sin-
gle day, empowering the FBI to des-
ignate parents as domestic terrorists,
empowering the DHS to not actually
secure the homeland while Americans
are dying from fentanyl poisoning and
immigrants are burning up 53 of them
in a tractor trailer in San Antonio.

That is what we are dealing with.
This CR is the gateway drug to an om-
nibus spending bill next week. That is
why we should oppose it. We should op-
pose the CR, we should oppose this
rule, and we should oppose the omni-
bus.

The American people deserve a House
of Representatives that is actually
doing the work of appropriating rather
than jamming through an omnibus bill
right before Christmas in a lameduck
session after the American people
spoke and sent a new majority to the
people’s House.

Mr. DESAULNIER. Mr. Speaker, first
of all, my good friend from Pennsyl-
vania and the gentleman from Texas—
you know, I am always open to work-
ing on these sometimes difficult rules
that we have in our Congress. I respect
the opinion, but I have a different per-
spective. What we are doing today is
keeping the lights on.

With all due respect, the last time
the Republicans were in charge of the
Congress the lights went off. That is
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not good for anyone. It is not good for
the American people, and it is not good
for the world economy.
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What we are trying to do here in the
House is make it a little bit easier for
the arcane rules that, I think, most of
us would agree to in the Senate to
make it easier for the bill to come
back over and, hopefully, have an
agreement, a bipartisan agreement, on
longer spending in an omnibus.

With all due respect, we have some-
thing that we have here in these Cham-
bers: a disagreement. The tone, I think
you can tell, of my voice is very dif-
ferent. But I do think the things that
both gentlemen have brought up are
real issues.

Immigration is a real issue. We have
tried, many of us, to come up with
something that is bipartisan that leads
to solutions to a difficult situation
that multiple administrations and Con-
gresses have struggled for; that has a
long history in this country when it
comes to immigration, the benefit and
the challenges around that; and being
able to make sure that the bene-
ficiaries of immigration are consistent
with treaties that we have signed
around the world, and principles, but
also to American citizens.

On the other issues, those are all real
issues. What we have here in front of us
today in these resolutions are laws
that will actually help the American
people, too, and, lastly, will continue
to keep the lights on by funding gov-
ernment.

Mr. Speaker, I reserve the balance of
my time.

Mr. RESCHENTHALER. Mr. Speak-
er, I yield myself such time as I may
consume.

Mr. Speaker, I really can’t stand the
cliche that history repeats itself, but
that is true. To prove that, let me just
read some excerpts from a Joe Biden
speech from 2006. Joe Biden said: ‘‘The
world is going to Hades in a
handbasket. We are desperately con-
cerned about the circumstance relating
to the avian flu. We do not have
enough vaccines. We do not have
enough police officers. And we are
going to debate, the next 3 weeks, I am
told, gay marriage, a flag amendment,
and God only knows what else. I can’t
believe the American people can’t see
through this. We already have a law,
the Defense of Marriage Act. We all
voted.”

That was Joe Biden in 2006. It sounds
awfully familiar to what my colleagues
across the aisle are doing now with
these fluff bills, bills that are already
on the books and nothing but a distrac-
tion from the real crises that are fac-
ing this Nation.

To talk more about that, I yield 5
minutes to the gentleman from Texas
(Mr. ROY), my good friend.

Mr. ROY. Mr. Speaker, I understand
the collegiality of the body and want-
ing to engage. I am happy to engage.
We just never get a chance to engage.
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We are down here, basically, in a fake
debate. That is what we all know. I
mean, the truth is it is not like we
have a body, a Chamber filled here with
human beings debating this $1.7 trillion
while we are $32 trillion in debt. I
would be happy to.

Why don’t we actually roll up our
sleeves around these tables and do the
work? But we don’t do that.

We are literally down here, and we
are going to do—what?—30 minutes a
side, if we even do that, and then we
are going to vote. We are going to vote
on a rule that packages together, as I
said, deeming as passed a House bill on
Federal agency reporting goals with a
House amendment to a previously
passed Senate amendment to pass a
$1.7 trillion omnibus, combined with a
CR for an extension for a week, in a
lame-duck Congress. That is the truth.

The American people pull their hair
out. They go, gosh, what on Earth is
happening in Washington?

Well, I will tell them what is hap-
pening in Washington. This, this is
what is happening in Washington.

We know what this is about. This is
jamming through a bill at the eleventh
hour to get the political priorities of
the current Democratic majority, and
a handful of Senate Republicans are
happy to do it so they can get pork.

The House and the Senate have re-
quested a total of $16 billion for 7,500
earmarks. The top requester: Senator
RICHARD SHELBY, ranking member of
Senate Appropriations, with $656 mil-
lion. This is a nice little send-off for
the appropriators in the Senate.

But the fact of the matter is the
American people are the ones who get
screwed in this deal. They are the ones
who end up losing their country with
$32 trillion in debt.

There is no justification for ramping
up spending an additional 10 percent
for nondefense discretionary after all
the money that has been spent under
COVID and using the Defense Depart-
ment as the backs upon which you are
going to place the debt of our children
and grandchildren and say that, ‘Oh,
yes, we are doing this for defense.”
That is just wrong.

At what point are we actually going
to do the work of the American people
in the people’s House? At what point
are we going to actually debate? At
what point are we actually going to
amend? At what point are we actually
going to live within our means and
stop writing checks we can’t cash?

The American people are staring at
us. They throw their hands up in the
air and wonder what has become of the
country that their brothers and sisters
and dads and moms and daughters and
sons have fought for.

Why do we stand in front of that
flag? Why do we open in prayer? Why
do we say the Pledge of Allegiance if
we are going to rip apart the flag right
here in this body, in this Chamber? Be-
cause that is what we are doing, using
backroom deals, dropping these bills on
the floor, and not allowing us to actu-
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ally engage in debate over these impor-
tant matters.

The American people are tired of
spending money we don’t have, and
they are tired of open borders. They
are tired of empowering bureaucrats
like the FBI. They are tired of forced
vaccine mandates at the Department of
Defense. They are tired of an IRS
harassing the American people, alleg-
edly, for more revenue. They are tired
of an NIH and a CDC making it up as
they go along and shutting down
economies and jamming it down the
throats of the American people. They
are tired of an EPA and a Department
of the Interior restricting Americans’
ability to have reliable energy. The
American people are tired of it.

I hope help is on the way. I am glad
the Republicans seem united against
this in the House, and I am looking at
MiTcH MCCONNELL when I say this: Do
your job, Leader MCCONNELL. Do your
job, and follow the wishes of the Amer-
ican people, who gave a majority to Re-
publicans in the House of Representa-
tives. Let’s stop this bill.

Mr. DESAULNIER. Mr. Speaker, I
yield myself such time as I may con-
sume.

We are not talking about the Federal
budget in its entirety today. That will
continue to be negotiated and debated,
and there will be a vote on it.

What we are talking about are spe-
cific resolutions that the Committee
on Rules has passed down here to this
body to talk about protecting workers
who protect veterans. That is what we
are talking about today. We are talk-
ing about improving healthcare for
America’s veterans that we all say we
respect, admire, and honor.

We know that when people are able
to organize in the workplace, or at
least to present the opportunity, they
are safer. Research shows that hos-
pitals that have had the ability for
workers and nurses to organize and
have a fair say in how they treat their
patients, that mortality rates improve,
that people are served better. That is
what we are talking about today.

We are talking about giving police
departments the resources they need in
the world today so that behavioral
health people can do their job, so that
police officers can do their job and not
respond to almost one in four calls in
the United States that involve mental
health, where the police officers are
asked to do something that they
shouldn’t be asked to do.

As I mentioned in my opening com-
ments, I have spent 30 years involved
in my own district—from a mayor of a
city of 130,000 people, to the legisla-
ture, to this body—developing pro-
grams with the police department in
behavioral health, which started with a
conversation with a beat patrolman
and a mental health clinician. All it is
about is improving the safety of Ameri-
cans. That is what we are talking
about here.
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We are talking about helping with
the opioid crisis. I haven’t heard any-
thing from the gentleman about the
things that are actually in this rule.

Do we want to help people with the
high mortality and suicide crisis in
opioids that we know now, from the
hearings that we have had, that the
chair and I have asked for in the Com-
mittee on Oversight?

We brought the CEOs of the largest
corporation, Johnson & Johnson, to
testify in front of Congress about what
they did at what used to be a great
American pharmaceutical company
that once had one of the most admired
CEOs in the world and now has some-
body who has lied on his college re-
sume twice and has helped to Kkill
Americans by deliberately
turbocharging the sale of opioids to
Americans.

That is what we are talking about in
this rule, holding people accountable.

McKinsey & Company, a company
that was based in San Francisco for
years—I have known people who lived
in my district and worked there. It
once was a shining light of American
innovation and management. Now, it
has fallen to this epitome of greed and
hypocrisy. That is what we are talking
about, stopping that kind of behavior,
in this rule.

We are talking about keeping the
lights on in the United States Con-
gress, and the Federal Government, for
1 week so that we can have an omni-
bus, and then we can debate those
other things.

Do I agree that the process is not
perfect? I agree. Do I agree we could do
better? I agree, and I am open to those
things. But let’s focus on what is in
this rule.

Mr. Speaker, I reserve the balance of
my time.

Mr. RESCHENTHALER. Mr. Speak-
er, I yield myself such time as I may
consume.

Once again, this rule provides for
four pieces of legislation that, once
again, are just missed opportunities to
actually address the problems we are
facing.

Let’s talk about one of the biggest
problems, and that is the southern bor-
der. To contextualize this, let me give
you some stats. This year, 98 suspected
terrorists have been apprehended at-
tempting to cross the southern border.
Think about that.

It took 19 hijackers on 9/11 to pull off
the largest terrorist attack in this
country. In this year alone, we have let
98 suspected terrorists walk across the
southern border.

In October, there were over 230,000 il-
legal immigrant encounters at the
southern border. That is just in Octo-
ber. To put that into context, that is a
334 percent increase from the average
number of October encounters under
President Trump.

In November, there were more than
70,000 known got-aways at the southern
border. That is a historic record.

What is really worse is the fentanyl
crisis, the fentanyl that is coming
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across the southern border. There were
more than 14,000 pounds of illicit
fentanyl seized in fiscal year 2022. That
is a record.

As a reminder, a lethal dose of
fentanyl is only 2 milligrams. Fentanyl
was responsible for two-thirds of all
drug overdoses last year.

There has been a 94 percent increase
in fentanyl deaths since 2019. To put
that into more context, that is one
fentanyl overdose every 7 minutes in
the United States.

Just 5 to 10 percent of the drugs com-
ing across the southern border are
seized by our Border Patrol agents.

What does the administration say on
this? It is classic gaslighting. I will
quote Joe Biden once again. He said,
“There are more important things
going on.” Kamala Harris, the so-called
border czar, said the border is secure.
DHS Secretary Mayorkas said, look,
the border is secure.

They are either gaslighting, or they
have no connection and no grounding
in reality.

As far as the omnibus, let’s just go
back to September. In September,
House Democrats were clear in their
opposition to postponing a government
funding fight to the Democrat-con-
trolled lame-duck session. We didn’t
want it then; we don’t want it now.

Unfortunately, on September 30, a
continuing resolution was passed fund-
ing the government through December
16. So, here we are today.

This 1-week continuing resolution is
an attempt to buy additional time for
a massive lame-duck spending bill in
which House Republicans had no seat
at the negotiating table.

We will soon be in the majority. Re-
publicans will soon be in the majority.
We will be in the driver’s seat to fight
for our priorities. That is why every
Republican should be a ‘‘no’” on the
Democrats’ lame-duck omnibus spend-
ing bill.

To talk more about the omnibus, I
yield 4 minutes to the gentleman from
Texas (Mr. ROY).

Mr. ROY. Mr. Speaker, the gen-
tleman from California talked about
the extent to which the process is bad
and that we can do better. Well, I am
glad that he agrees with that.

The question is, well, let’s agree
right now to amend the CR to March.
Why don’t we do that? Why don’t we
agree right now to amend the con-
tinuing resolution until March?

Well, we know why my Democratic
colleagues don’t want to do that, right?
They don’t want to have a full-
throated debate on this. They don’t
want to have an actual discussion.

Why don’t we have an open process?
Why don’t we actually have amend-
ments here on the floor of the House?
We haven’t been able to offer an
amendment on the floor of the House of
Representatives since May 2016.

But the gentleman from California
knows this. My colleagues on the other
side of the aisle know this. This isn’t
about actually saying let’s have a proc-
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ess that works. It is the opposite. It is
using Christmas and the end of the
year to jam this through, not to buy
time with a 1-week CR so we can nego-
tiate.

Who is negotiating? Three people in a
room? We are not. We are not debating
this on the floor. We are not going to
do it in the light of day. No. What is
going to happen is one big bill will be
dropped on the floor after this rule is
jammed through, on the 23rd of Decem-
ber, 2 days before Christmas, inten-
tionally, right before Christmas, in
order to force everybody to come in,
with no amendments, to vote up or
down on $1.7 trillion.

How on Earth did we end up $32 tril-
lion in debt? That is how, and there is
no actual resolve to do anything about
that.

Again, control of the House of Rep-
resentatives has shifted from one party
to the other five times since 1954. In
none of those years have we had the
outgoing Congress pass a comprehen-
sive spending bill in the lame duck
that is after the election. We shouldn’t
do it now. We shouldn’t do it in the fu-
ture.

One last point: If there is a debate in
the Senate right now and some of our
Senate colleagues decide to object to
the continuing resolution, which I
would support, which would then call
into question the funding on Saturday,
when we wake up, let’s be very clear
that it is Democrats who would be
risking shutting down the government
because they are so married to funding
the alphabet soup of the bureaucracy
throughout this town that is strangling
the American people, strangling pros-
perity, spending money we don’t have,
refusing to secure the border, empow-
ering FBI agents to go after the Amer-
ican people. Those are the priorities of
my Democratic colleagues.

If there is any debate on Saturday as
to whether the lights are going to be
turned on in the government, it is on
the hands of Democrats married to a
bureaucracy rather than standing up in
defense of the American people who
send us here.

The SPEAKER pro tempore. Mem-
bers are reminded to refrain from en-
gaging in personalities toward the
President or the Vice President.

O 1300

Mr. RESCHENTHALER. Mr. Speak-
er, I yield myself the balance of my
time for closing.

Lives are being lost while President
Biden and Congressional Democrats
continue to ignore the crisis at our
southern border. Tragically, just last
week, on December 7, United States
Border Patrol Agent Raul Humberto
Gonzalez, Jr., was killed while chasing
a group of migrants across the border.

To go back to that quote from Presi-
dent Biden about the southern border
and about why he hasn’t visited, de-
spite the fact that he was just in Ari-
zona, ‘‘There are more important
things going on.” That is what Presi-
dent Biden has to say; stinging words
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given the deaths and casualties that we
are seeing at the southern border and
the fentanyl deaths and overdoses in
the interior of this country.

It is absolutely maddening to see
such a flagrant disregard not only for
our hardworking Border Patrol agents
but our Nation’s immigration system
as a whole. For that reason, we must
bring the border crisis to an end.

But President Joe Biden and Con-
gressional Democrats have manufac-
tured this historic crisis on our south-
ern border by halting the construction
of the border wall, ending Trump’s re-
main in Mexico policy, and refusing to
visit the border.

U.S. Border Patrol facilities are be-
coming overrun with thousands of ille-
gal immigrants in custody. This crisis
is only getting worse. On December 21,
title 42 ends, a powerful tool that al-
lowed border officials to expel more
than 2 million migrants during the
pandemic. There now have been 20
straight months of over 150,000 illegal
border crossings.

Yet, with today’s rule, House Demo-
crats continue to ignore this historic
disaster at our border. This crisis could
not be more devastating to the sov-
ereignty and the security of our Na-
tion.

Mr. Speaker, for those reasons, I urge
my colleagues to vote ‘‘no’’ on the rule,
and I yield back the balance of my
time.

Mr. DESAULNIER. Mr. Speaker, 1
yield myself the balance of my time for
closing.

Mr. Speaker, let me say that I always
enjoy being on the floor and debating
my friend from Pennsylvania. I will
miss this if I am not afforded the op-
portunity to do it again.

Mr. Speaker, again, focusing on the
rule here. First in this rule, we are
helping veterans. We are helping the
people who serve veterans to be able to
organize.

One of my favorite quotes on the
ability of workers to have a voice is
from Dwight David Eisenhower, who
said, Only a fool would try to stop an
American man or woman in the work-
place from organizing.

So that is the first point, helping
people to have a voice in the VA to
serve our veterans better.

The second point is on holding
McKinsey & Company, a very large cor-
poration, American company, account-
able for their role in the opioid epi-
demic.

Third in the rule is helping our in-
vestment in public safety, a bipartisan
effort that came out of the Senate, to
help provide them to de-escalate when
they are in a difficult situation.

Lastly, we are here to keep the lights
on.

Mr. Speaker, while I appreciate the
debate and the passion, we do have
work to do today, and I would request
and ask Democrats and Republicans to
vote ‘‘yes’ on this rule.

This rule is an important step in
passing these bills that will make a dif-

ference in the lives of the Americans
that we represent and help restore
faith in this institution and the gov-
ernment.

Mr. Speaker, I strongly support the
legislation, and I urge a ‘‘yes’ vote on
the rule and the previous question.

The material previously referred to
by Mr. RESCHENTHALER is as follows:

AMENDMENT TO HOUSE RESOLUTION 1518
Strike sections 8 and 9.

Mr. DESAULNIER. Mr. Speaker, I
yield back the balance of my time, and
I move the previous question on the
resolution.

The SPEAKER pro tempore. The
question is on ordering the previous
question.

The question was taken; and the
Speaker pro tempore announced that
the ayes appeared to have it.

Mr. RESCHENTHALER. Mr. Speak-
er, on that I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 9 of rule XX, this 15-
minute vote on ordering the previous
question will be followed by 5-minute

votes on:

Adoption of the resolution,

dered;

The motion to recommit on H.R.

3648;

Passage of H.R. 3648, if ordered; and

An en bloc motion to suspend the

rules, if ordered.

The vote was taken by electronic de-
vice, and there were—yeas 212, nays

210, not voting 8, as follows:

[Roll No. 520]

YEAS—212

Adams Crow Johnson (GA)
Aguilar Cuellar Johnson (TX)
Allred Davids (KS) Jones
Auchincloss Davis, Danny K.  Kahele
Axne Dean Kaptur
Barragan DeFazio Keating
Beatty DeGette Kelly (IL)
Bera DeLauro Khanna
Beyer DelBene Kildee
Bishop (GA) Demings Kilmer
Blumenauer DeSaulnier Kim (NJ)
Blunt Rochester  Dingell Kind
Bonamici Doggett Kirkpatrick
Bourdeaux Doyle, Michael Krishnamoorthi
Bowman F. Kuster
Boyle, Brendan Escobar Lamb

F. Eshoo Langevin
Brown (MD) Espaillat Larsen (WA)
Brown (OH) Evans Larson (CT)
Brownley Fletcher Lawrence
Bustos Foster Lawson (FL)
Butterfield Frankel, Lois Lee (CA)
Carbajal Gallego Leger Fernandez
Cardenas Garamendi Levin (CA)
Carson Garcla (IL) Levin (MI)
Cartwright Garcia (TX) Lieu
Case Golden Lofgren
Casten Gomez Lowenthal
Castor (FL) Gonzalez, Luria
Castro (TX) Vicente Lynch
Cherfilus- Gottheimer Malinowski

McCormick Green, Al (TX) Maloney,
Chu Grijalva Carolyn B.
Cicilline Harder (CA) Maloney, Sean
Clark (MA) Hayes Manning
Clarke (NY) Higgins (NY) Matsui
Cleaver Himes McBath
Clyburn Horsford McCollum
Cohen Houlahan McGovern
Connolly Hoyer McNerney
Cooper Huffman Meeks
Correa Jackson Lee Meng
Costa Jacobs (CA) Mfume
Courtney Jayapal Moore (WI)
Craig Jeffries Morelle

if or-
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Moulton
Mrvan
Murphy (FL)
Nadler
Napolitano
Neal
Neguse
Newman
Norcross
O’Halleran
Ocasio-Cortez
Omar
Pallone
Panetta
Pappas
Pascrell
Payne
Peltola
Perlmutter
Peters
Phillips
Pingree
Pocan
Pressley
Price (NC)
Quigley
Rice (NY)
Ross

Aderholt
Allen
Amodei
Armstrong
Arrington
Babin
Bacon
Baird
Balderson
Banks
Barr
Bentz
Bergman
Bice (OK)
Biggs
Bilirakis
Bishop (NC)
Boebert
Bost
Brady
Brooks
Buchanan
Buck
Bucshon
Budd
Burchett
Burgess
Calvert
Cammack
Carey
Carl
Carter (GA)
Carter (TX)
Cawthorn
Chabot
Cline
Cloud
Clyde
Cole
Comer
Conway
Crawford
Crenshaw
Curtis
Davidson
Davis, Rodney
DesdJarlais
Diaz-Balart
Donalds
Duncan
Dunn
Ellzey
Emmer
Estes
Fallon
Feenstra
Ferguson
Finstad
Fischbach
Fitzgerald
Fitzpatrick
Fleischmann
Flood
Flores
Foxx
Franklin, C.
Scott
Fulcher
Gaetz

Roybal-Allard
Ruiz
Ruppersberger
Rush

Ryan (NY)
Ryan (OH)
Sanchez
Sarbanes
Scanlon
Schakowsky
Schiff
Schneider
Schrader
Schrier
Scott (VA)
Scott, David
Sewell
Sherman
Sherrill
Sires
Slotkin
Smith (WA)
Soto
Spanberger
Speier
Stansbury
Stanton
Stevens

NAYS—210

Gallagher
Garbarino
Garcia (CA)
Gibbs
Gimenez
Gohmert
Gongzales, Tony
Gonzalez (OH)
Good (VA)
Gooden (TX)
Gosar
Granger
Graves (LA)
Graves (MO)
Greene (GA)
Griffith
Grothman
Guest
Guthrie
Harris
Harshbarger
Hartzler
Hern

Herrell
Herrera Beutler
Hice (GA)
Higgins (LA)
Hill
Hollingsworth
Hudson
Huizenga
Issa

Jackson
Jacobs (NY)
Johnson (LA)
Johnson (OH)
Johnson (SD)
Jordan
Joyce (OH)
Joyce (PA)
Katko

Keller

Kelly (MS)
Kelly (PA)
Kim (CA)
Kinzinger
Kustoff
LaHood
LaMalfa
Lamborn
Latta
LaTurner
Lesko
Letlow

Long
Loudermilk
Lucas
Luetkemeyer
Mace
Malliotakis
Mann

Massie

Mast
McCarthy
McCaul
MecClain
MecClintock
McHenry
McKinley
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Strickland

Suozzi

Swalwell

Takano

Thompson (CA)

Thompson (MS)

Titus

Tlaib

Tonko

Torres (CA)

Torres (NY)

Trahan

Trone

Underwood

Vargas

Veasey

Velazquez

Wasserman
Schultz

Waters

Watson Coleman

Welch

Wexton

Wild

Williams (GA)

Wilson (FL)

Yarmuth

Meijer
Meuser
Miller (IL)
Miller (WV)
Miller-Meeks
Moolenaar
Mooney
Moore (AL)
Moore (UT)
Mullin
Murphy (NC)
Nehls
Newhouse
Norman
Obernolte
Owens
Palazzo
Palmer
Pence

Perry
Pfluger
Posey
Reschenthaler
Rice (SC)
Rodgers (WA)
Rogers (AL)
Rogers (KY)
Rose
Rosendale
Rouzer

Roy
Rutherford
Salazar
Scalise
Schweikert
Scott, Austin
Sempolinski
Sessions
Simpson
Smith (MO)
Smith (NE)
Smith (NJ)
Smucker
Spartz
Stauber
Steel
Stefanik
Steil

Steube
Stewart
Taylor
Tenney
Thompson (PA)
Tiffany
Timmons
Turner
Upton
Valadao
Van Drew
Van Duyne
Wagner
Walberg
Waltz

Weber (TX)
Webster (FL)
Wenstrup
Westerman
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Williams (TX) Wittman Yakym
Wilson (SC) Womack Zeldin
NOT VOTING—8
Bush Green (TN) Porter
Carter (LA) Hinson Raskin
Cheney Lee (NV)
0O 1347

Mr. BUDD, Ms. TENNEY, and Mr.
COMER changed their vote from ‘‘yea’
to ‘“‘nay.”

So the previous question was ordered.

The result of the vote was announced
as above recorded.

Stated for:

Mrs. LEE of Nevada. Mr. Speaker, had |
been present, | would have voted “yea” on
rollcall No. 520.

MEMBERS RECORDED PURSUANT TO HOUSE
RESOLUTION 8, 117TH CONGRESS

Axne (Pappas) Gosar (Weber O’Halleran
Beatty (Neguse) (TX)) (Pappas)
Boebert (Gaetz)  Jacobs (NY) Palazzo
Brooks (Moore (Sempolinski) (Fleischmann)
(AL)) Johnson (TX) Pascrell
Brown (MD) (Pallone) (Pallone)
(Evans) Kelly (IL) Payne (Pallone)
Cawthorn (Gaetz) __ (Horsford) Pressley
Cherfilus- Kim (NJ) (Neguse)
McCormick K&iﬁgﬁ?k Rice (SC) (Weber
(Brown (OH) (Pallone) (T%))
Cicilline Krishnamoorthi Rush (Beyer)
(Jayapal) (Pappas) Sewell (DelBene)
Clyburn Larson (CT) Simpson
(Butterfield) (Pappas) (Fulcher)
DeFazio Lawson (FL) Sires (Pallone)
(Pallone) (Evans) Speier (Garcia
Dingell (Pappas) ,evin (CA) (TX))
Doyle, Michael (Huffman) Stevens (Craig)
F. (Evans) Meeks (Horsford) Strickland
Dunn (Salazar) Newman (Correa) (Correa)
Escobar (Garcia Norcross Tiffany
(TX)) (Pallone) (Fitzgerald)
Espaillat Ocasio-Cortez Titus (Pallone)
(Correa) (Tlaib) Welch (Pallone)

The SPEAKER pro tempore. The
question is on the resolution.

The question was taken; and the
Speaker pro tempore announced that
the ayes appeared to have it.

Mr. RESCHENTHALER. Mr. Speak-

er, on that I demand the yeas and nays.

The yeas and nays were ordered.

This is a b-minute vote.

The vote was taken by electronic de-
vice, and there were—yeas 216, nays
206, not voting 8, as follows:

Adams

Aguilar

Allred

Auchincloss

Axne

Barragan

Beatty

Bera

Beyer

Bishop (GA)

Blumenauer

Blunt Rochester

Bonamici

Bourdeaux

Bowman

Boyle, Brendan
F

Brown (MD)
Brown (OH)
Brownley
Bush
Bustos
Butterfield
Carbajal
Cardenas
Carson
Cartwright
Case

[Roll No. 521]
YEAS—216

Casten
Castor (FL)
Castro (TX)
Cherfilus-
McCormick
Chu
Cicilline
Clark (MA)
Clarke (NY)
Cleaver
Clyburn
Cohen
Connolly
Cooper
Correa
Costa
Courtney
Craig
Crow
Cuellar
Davids (KS)
Davis, Danny K.
Dean
DeFazio
DeGette
DeLauro
DelBene
Demings

DeSaulnier
Dingell
Doggett
Doyle, Michael
F.
Escobar
Eshoo
Espaillat
Evans
Fletcher
Foster
Frankel, Lois
Gallego
Garamendi
Garcia (IL)
Garcia (TX)
Golden
Gomez
Gonzalez,
Vicente
Gottheimer
Green, Al (TX)
Grijalva
Harder (CA)
Hayes
Higgins (NY)
Himes
Horsford

Houlahan
Hoyer
Huffman
Jackson Lee
Jacobs (CA)
Jayapal
Jeffries
Johnson (GA)
Johnson (TX)
Jones
Kahele
Kaptur
Keating
Kelly (IL)
Khanna
Kildee
Kilmer
Kim (NJ)
Kind
Kirkpatrick
Krishnamoorthi
Kuster
Lamb
Langevin
Larsen (WA)
Larson (CT)
Lawrence
Lawson (FL)
Lee (CA)
Lee (NV)
Leger Fernandez
Levin (CA)
Levin (MI)
Lieu
Lofgren
Lowenthal
Luria
Lynch
Malinowski
Maloney,
Carolyn B.
Maloney, Sean
Manning
Matsui
McBath
McCollum

Aderholt
Allen
Amodei
Armstrong
Arrington
Babin
Bacon
Baird
Balderson
Banks
Barr
Bentz
Bergman
Bice (OK)
Biggs
Bilirakis
Bishop (NC)
Boebert
Bost
Brady
Buchanan
Buck
Bucshon
Burchett
Burgess
Calvert
Cammack
Carey

Carl
Carter (GA)
Carter (TX)
Cawthorn
Chabot
Cline
Cloud
Clyde

Cole
Comer
Conway
Crawford
Crenshaw
Curtis
Davidson
Davis, Rodney
DesJarlais
Diaz-Balart
Donalds
Duncan
Dunn
Ellzey
Emmer

McGovern
McNerney
Meeks
Meng
Mfume
Moore (WI)
Morelle
Moulton
Mrvan
Murphy (FL)
Nadler
Napolitano
Neal
Neguse
Newman
Norcross
O’Halleran
Ocasio-Cortez
Omar
Pallone
Panetta
Pappas
Pascrell
Payne
Peltola
Perlmutter
Peters
Phillips
Pingree
Pocan
Porter
Pressley
Price (NC)
Quigley
Raskin
Rice (NY)
Ross
Roybal-Allard
Ruiz
Ruppersberger
Rush

Ryan (NY)
Ryan (OH)
Sanchez
Sarbanes
Scanlon

NAYS—206

Estes
Fallon
Feenstra
Ferguson
Finstad
Fischbach
Fitzgerald
Fitzpatrick
Fleischmann
Flood
Flores
Foxx
Franklin, C.
Scott
Fulcher
Gaetz
Gallagher
Garbarino
Garcia (CA)
Gibbs
Gimenez
Gohmert
Gonzales, Tony
Gonzalez (OH)
Good (VA)
Gooden (TX)
Gosar
Granger
Graves (LA)
Graves (MO)
Greene (GA)
Griffith
Grothman
Guest
Guthrie
Harris
Harshbarger
Hartzler
Hern
Herrell
Herrera Beutler
Hice (GA)
Higgins (LA)
Hill
Hollingsworth
Hudson
Huizenga
Issa
Jackson
Jacobs (NY)
Johnson (LA)

Schakowsky
Schiff
Schneider
Schrader
Schrier
Scott (VA)
Scott, David
Sewell
Sherman
Sherrill
Sires
Slotkin
Smith (WA)
Soto
Spanberger
Speier
Stansbury
Stanton
Stevens
Strickland
Suozzi
Swalwell
Takano
Thompson (CA)
Thompson (MS)
Titus
Tlaib
Tonko
Torres (CA)
Torres (NY)
Trahan
Trone
Underwood
Vargas
Veasey
Velazquez
Wasserman
Schultz
Waters
Watson Coleman
Welch
Wexton
Wild
Williams (GA)
Wilson (FL)
Yarmuth

Johnson (OH)
Johnson (SD)
Jordan
Joyce (OH)
Joyce (PA)
Katko
Keller
Kelly (MS)
Kelly (PA)
Kim (CA)
Kinzinger
Kustoff
LaHood
LaMalfa
Lamborn
Latta
LaTurner
Lesko
Letlow
Long
Loudermilk
Lucas
Luetkemeyer
Mace
Malliotakis
Mann
Massie
Mast
McCarthy
McCaul
MecClain
McClintock
McHenry
McKinley
Meijer
Meuser
Miller (IL)
Miller (WV)
Miller-Meeks
Moolenaar
Mooney
Moore (UT)
Mullin
Murphy (NC)
Nehls
Newhouse
Norman
Obernolte
Palazzo
Palmer
Pence
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Perry Sessions Turner
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Reschenthaler Smith (NE) Van Drew
Rice (SC) Smith (NJ) Van Duyne
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Rouzer Steil Wenstrup
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NOT VOTING—38
Brooks Cheney Moore (AL)
Budd Green (TN) Owens
Carter (LA) Hinson
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So the resolution was agreed to.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on

the table.

MEMBERS RECORDED PURSUANT TO HOUSE
RESOLUTION 8, 117TH CONGRESS

Axne (Pappas) Jacobs (NY) Palazzo

Beatty (Neguse) (Sempolinski) (Fleischmann)

Boebert (Gaetz) Johnson (TX) Pascrell

Brown (MD) (Pallone) (Pallone)
(Evans) Kelly (IL) Payne (Pallone)

Cawthorn (Gaetz) Ki(rilo&sggrd) Porter (Beyer)

Cherfilus- Pressle
McCormick (Pallone) (Neguyse)
(Brown (oH))  Kirkpatrick Rice (SC) (Weber

Cicilline Keionnamoorthi (T
(Jayapal) Rush (Beyer)

(Pappas)

Clygugl fold Larson (CT) Sewell (DelBene)
(Bu 1 erfield) (Pappas) Simpson

Di (Evans) Sir es (Pallor{e)
ingell (Pappas) 1,qvin (CA) Speier (Garcia

Doyle, Michael (Huffman) (TX))

F. (Evans)

Meeks (Horsford)

Stevens (Craig)

Dunn (Salazar)  Newman (Correa) Strickland
Escobar (Garcia Noreross (Correa)
(TX)) (Pallone) Tiffany
Espaillat Ocasio-Cortez (Fitzgerald)
(Correa) (Tlaib) Titus (Pallone)
Gosar (Weber O’Halleran Welch (Pallone)
(TX)) (Pappas)
——

APPROVAL OF REGULATIONS RE-
LATING TO FAMILY AND MED-
ICAL LEAVE ACT

The SPEAKER pro tempore. Pursu-
ant to House Resolution 1518, H. Res.
1516 is considered adopted.

The text of the resolution is as fol-
lows:

H. RES. 1516

Resolved,

SECTION 1. APPROVAL OF REGULATIONS RELAT-
ING TO FAMILY AND MEDICAL
LEAVE ACT.

(a) IN GENERAL.—The regulations described
in subsection (b) are hereby approved, inso-
far as such regulations apply to covered em-
ployees of the House of Representatives
under the Congressional Accountability Act
of 1995 and to the extent such regulations are
consistent with the provisions of such Act.

(b) REGULATIONS APPROVED.—The regula-
tions described in this subsection are the
regulations issued by the Office of Congres-
sional Workplace Rights on December 7, 2021,
under section 202(e) of the Congressional Ac-
countability Act of 1995 to implement sec-
tion 202 of such Act (relating to the applica-
tion of sections 101 through 105 of the Family
and Medical Leave Act of 1993), as published
in the Congressional Record on December 7,
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2021 (Volume 167, daily edition) on pages
H7230 through H7258, and stated as follows:

“§825.1 Purpose and scope

‘‘(a) Section 202 of the Congressional Ac-
countability Act (CAA) (2 U.S.C. 1312) applies
the rights and protections of sections 101
through 105 of the Family and Medical Leave
Act of 1993 (FMLA) (29 U.S.C. 2611-2615) to
covered employees. (The term ‘covered em-
ployee’ is defined in section 101(3) of the CAA
(2 U.S.C. 1301(3)). See 825.102 of these regula-
tions for that definition.) The purpose of this
part is to set forth the regulations to carry
out the provisions of section 202 of the CAA.

‘“(b) These regulations are issued by the
Board of Directors (Board) of the Office of
Congressional Workplace Rights, pursuant to
sections 202(d) and 304 of the CAA, which di-
rect the Board to promulgate regulations im-
plementing section 202 that are ‘the same as
substantive regulations promulgated by the
Secretary of Labor to implement the statu-
tory provisions referred to in subsection (a)
[of section 202 of the CAA] except insofar as
the Board may determine, for good cause
shown . . . that a modification of such regu-
lations would be more effective for the im-
plementation of the rights and protections
under this section.’. The regulations issued
by the Board herein are on all matters for
which section 202 of the CAA requires regula-
tions to be issued. Specifically, it is the
Board’s considered judgment, based on the
information available to it at the time of the
promulgation of these regulations, that,
with the exception of regulations adopted
and set forth herein, there are no other ‘sub-
stantive regulations promulgated by the Sec-
retary of Labor to implement the statutory
provisions referred to in subsection (a) [of
section 202 of the CAA]. .

‘“(c) On December 20, 2019, Congress en-
acted the Federal Employee Paid Leave Act
(subtitle A of title LXXVI of division F of
the National Defense Authorization Act for
Fiscal Year 2020, Public Law 116-92, Decem-
ber 20, 2019) (FEPLA). FEPLA amended the
FMLA to allow most Federal employees, in-
cluding eligible employees in the legislative
branch, to substitute up to 12 weeks of paid
parental leave (PPL) for unpaid FMLA leave
granted in connection with the birth of an
employee’s son or daughter or for the place-
ment of a son or daughter with an employee
for adoption or foster care.

In order to implement FEPLA in the legisla-
tive branch, the Board is amending its sub-
stantive FMLA regulations pursuant to the
CAA rulemaking procedures set forth at sec-
tions 202(d) and 304 of the CAA. The Sec-
retary of Labor has not promulgated FEPLA
regulations, however, because FEPLA does
not extend PPL to private sector employees
or other employees directly covered by
FMLA title I. The Board has determined
that these circumstances constitute good
cause for modification of its substantive
FMLA regulations in order to effectively im-
plement FEPLA’s rights and protections to
covered employees in the legislative branch.

‘(d) In promulgating these regulations, the
Board has made certain technical and no-
menclature changes to the regulations as
promulgated by the Secretary. Such changes
are intended to make the provisions adopted
accord more naturally to situations in the
legislative branch. However, by making
these changes, the Board does not intend a
substantive difference between these regula-
tions and those of the Secretary from which
they are derived. Moreover, such changes, in
and of themselves, are not intended to con-
stitute an interpretation of the regulation or
of the statutory provisions of the CAA upon
which they are based.

‘“(e) Pursuant to section 304(b)(4) of the
CAA, (2 U.S.C. 1384(b)(4)), the Board of Direc-
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tors is required to recommend to Congress a
method of approval for these regulations. As
the Board has adopted the same regulations
for the Senate, the House of Representatives,
and the other covered entities and facilities,
it therefore recommends that the adopted
regulations be approved by concurrent reso-
lution of the Congress.

“Subpart A—Coverage Under The Family And
Medical Leave Act, As Made Applicable By
The Congressional Accountability Act

“$825.100 The Family and Medical Leave Act
‘“(a) The Family and Medical Leave Act of

1993 (FMLA), as made applicable by the Con-

gressional Accountability Act (CAA), allows

eligible employees of an employing office to
take job-protected, unpaid leave, or to sub-
stitute appropriate paid leave if the em-

ployee has earned or accrued it, for up to a

total of 12 workweeks in any 12 months (See

825.200(b)) because of the birth of a child and

to care for the newborn child, because of the

placement of a child with the employee for
adoption or foster care, because the em-
ployee is needed to care for a family member

(child, spouse, or parent) with a serious

health condition, because the employee’s

own serious health condition makes the em-
ployee unable to perform the functions of his
or her job, or because of any qualifying exi-
gency arising out of the fact that the em-
ployee’s spouse, son, daughter, or parent is a
military member on active duty or call to
covered active duty status (or has been noti-
fied of an impending call or order to covered
active duty). In addition, eligible employees
of a covered employing office may take job-
protected, unpaid leave, or substitute appro-
priate paid leave if the employee has earned
or accrued it, for up to a total of 26 work-
weeks in a single 12-month period to care for

a covered servicemember with a serious in-

jury or illness. In certain cases, FMLA leave

may be taken on an intermittent basis rath-
er than all at once, or the employee may
work a part-time schedule.

“(b) An employee on FMLA leave is also
entitled to have health benefits maintained
while on leave as if the employee had contin-
ued to work instead of taking the leave. If an
employee was paying all or part of the pre-
mium payments prior to leave, the employee
would continue to pay his or her share dur-
ing the leave period. Subject to 825.208(k),
the employing office or a disbursing or other
financial office may recover its share only if
the employee does not return to work for a
reason other than the serious health condi-
tion of the employee or the employee’s cov-
ered family member, the serious injury or
illness of a covered servicemember, or an-
other reason beyond the employee’s control.

‘‘(c) An employee generally has a right to
return to the same position or an equivalent
position with equivalent pay, benefits, and
working conditions at the conclusion of the
leave. The taking of FMLA leave cannot re-
sult in the loss of any benefit that accrued
prior to the start of the leave.

‘“(d) The employing office generally has a
right to advance notice from the employee.
In addition, the employing office may re-
quire an employee to submit certification to
substantiate that the leave is due to the seri-
ous health condition of the employee or the
employee’s covered family member, due to
the serious injury or illness of a covered
servicemember, or because of a qualifying
exigency. Failure to comply with these re-
quirements may result in a delay in the start
of FMLA leave. Pursuant to a uniformly ap-
plied policy, the employing office may also
require that an employee present a certifi-
cation of fitness to return to work when the
absence was caused by the employee’s seri-
ous health condition (See 825.312 and
825.313)). The employing office may delay re-
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storing the employee to employment with-
out such certificate relating to the health
condition which caused the employee’s ab-
sence.

“§825.101 Purpose of the FMLA

‘“‘(a) FMLA is intended to allow employees
to balance their work and family life by tak-
ing reasonable unpaid leave for medical rea-
sons, for the birth or adoption of a child, for
the care of a child, spouse, or parent who has
a serious health condition, for the care of a
covered servicemember with a serious injury
or illness, or because of a qualifying exi-
gency arising out of the fact that the em-
ployee’s spouse, son, daughter, or parent is a
military member on covered active duty or
call to covered active duty status. The
FMLA is intended to balance the demands of
the workplace with the needs of families, to
promote the stability and economic security
of families, and to promote national inter-
ests in preserving family integrity. It was in-
tended that the FMLA accomplish these pur-
poses in a manner that accommodates the le-
gitimate interests of employing offices, and
in a manner consistent with the Equal Pro-
tection Clause of the Fourteenth Amend-
ment in minimizing the potential for em-
ployment discrimination on the basis of sex,
while promoting equal employment oppor-
tunity for men and women.

“(b) The FMLA was predicated on two fun-
damental concerns—the needs of the Amer-
ican workforce, and the development of high-
performance organizations. Increasingly,
America’s children and elderly are dependent
upon family members who must spend long
hours at work. When a family emergency
arises, requiring workers to attend to seri-
ously-ill children or parents, or to newly-
born or adopted infants, or even to their own
serious illness, workers need reassurance
that they will not be asked to choose be-
tween continuing their employment, and
meeting their personal and family obliga-
tions or tending to vital needs at home.

‘“(c) The FMLA is both intended and ex-
pected to benefit employing offices as well as
their employees. A direct correlation exists
between stability in the family and produc-
tivity in the workplace. FMLA will encour-
age the development of high-performance or-
ganizations. When workers can count on du-
rable links to their workplace they are able
to make their own full commitments to their
jobs. The record of hearings on family and
medical leave indicate the powerful produc-
tive advantages of stable workplace relation-
ships, and the comparatively small costs of
guaranteeing that those relationships will
not be dissolved while workers attend to
pressing family health obligations or their
own serious illness.

“§ 825.102 Definitions

“For purposes of this part:

‘(1) ADA means the Americans with Dis-
abilities Act (42 U.S.C. 12101 et seq., as
amended), as made applicable by the Con-
gressional Accountability Act.

‘“(2) Birth means the delivery of a child.
When the term ‘birth’ under this subpart is
used in connection with the use of leave be-
fore birth, it refers to an anticipated birth.

“(83) CAA means the Congressional Ac-
countability Act of 1995 (Pub. Law 104-1, 109
Stat. 3, 2 U.S.C. 1301 et seq., as amended).

‘“(4) COBRA means the continuation cov-
erage requirements of Title X of the Consoli-
dated Omnibus Budget Reconciliation Act of
1986 (Pub. Law 99-272, title X, section 10002;
100 Stat. 227; 29 U.S.C. 1161-1168).

“(6) Contingency operation means a military
operation that:

‘“(A) Is designated by the Secretary of De-
fense as an operation in which members of
the Armed Forces are or may become in-
volved in military actions, operations, or
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hostilities against an enemy of the United
States or against an opposing military force;
or

‘(B) Results in the call or order to, or re-
tention on, active duty of members of the
uniformed services under section 688,
12301(a), 12302, 12304, 12305, or 12406 of Title 10
of the United States Code, chapter 15 of Title
10 of the United States Code, or any other
provision of law during a war or during a na-
tional emergency declared by the President
or Congress. See also 825.126(a)(2).

‘(6) Continuing treatment by a health care
provider means any one of the following:

“(A) Incapacity and treatment. A period of
incapacity of more than three consecutive,
full calendar days, and any subsequent treat-
ment or period of incapacity relating to the
same condition, that also involves:

‘(i) Treatment two or more times, within
30 days of the first day of incapacity, unless
extenuating circumstances exist, by a health
care provider, by a nurse under direct super-
vision of a health care provider, or by a pro-
vider of health care services (e.g., physical
therapist) under orders of, or on referral by,
a health care provider; or

‘‘(ii) Treatment by a health care provider
on at least one occasion, which results in a
regimen of continuing treatment under the
supervision of the health care provider.

‘“(iii) The requirement in paragraphs (i)
and (ii) of this definition for treatment by a
health care provider means an in-person visit
to a health care provider. The first in-person
treatment visit must take place within seven
days of the first day of incapacity.

“(iv) Whether additional treatment visits
or a regimen of continuing treatment is nec-
essary within the 30-day period shall be de-
termined by the health care provider.

‘“(v) The term ‘extenuating circumstances’
in paragraph (i) means circumstances beyond
the employee’s control that prevent the fol-
low-up visit from occurring as planned by
the health care provider. Whether a given set
of circumstances are extenuating depends on
the facts. See also 825.115(a)(5).

“(B) Pregnancy or prenatal care. Any period
of incapacity due to pregnancy, or for pre-
natal care. See also 825.120.

¢“(C) Chronic conditions. Any period of inca-
pacity or treatment for such incapacity due
to a chronic serious health condition. A
chronic serious health condition is one
which:

‘(i) Requires periodic visits (defined as at
least twice a year) for treatment by a health
care provider, or by a nurse under direct su-
pervision of a health care provider;

‘‘(ii) Continues over an extended period of
time (including recurring episodes of a single
underlying condition); and

‘‘(iii) May cause episodic rather than a
continuing period of incapacity (e.g., asth-
ma, diabetes, epilepsy, etc.).

“(D) Permanent or long-term conditions. A
period of incapacity which is permanent or
long-term due to a condition for which treat-
ment may not be effective. The employee or
family member must be under the con-
tinuing supervision of, but need not be re-
ceiving active treatment by, a health care
provider. Examples include Alzheimer’s, a
severe stroke, or the terminal stages of a dis-
ease.

““(E) Conditions requiring multiple treatments.
Any period of absence to receive multiple
treatments (including any period of recovery
therefrom) by a health care provider or by a
provider of health care services under orders
of, or on referral by, a health care provider,
for:

‘(i) Restorative surgery after an accident
or other injury; or

‘“(ii) A condition that would likely result
in a period of incapacity of more than three
consecutive full calendar days in the absence
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of medical intervention or treatment, such
as cancer (chemotherapy, radiation, etc.), se-
vere arthritis (physical therapy), kidney dis-
ease (dialysis).

‘“(F) Absences attributable to incapacity
under paragraphs (A) or (B) of this definition
qualify for FMLA leave even though the em-
ployee or the covered family member does
not receive treatment from a health care
provider during the absence, and even if the
absence does not last more than three con-
secutive, full calendar days. For example, an
employee with asthma may be unable to re-
port for work due to the onset of an asthma
attack or because the employee’s health care
provider has advised the employee to stay
home when the pollen count exceeds a cer-
tain level. An employee who is pregnant may
be unable to report to work because of severe
morning sickness.

““(T) Covered active duty or call to covered ac-
tive duty status means:

‘“(A) In the case of a member of the Reg-
ular Armed Forces, duty during the deploy-
ment of the member with the Armed Forces
to a foreign country; and,

‘“(B) In the case of a member of the Re-
serve components of the Armed Forces, duty
during the deployment of the member with
the Armed Forces to a foreign country under
a Federal call or order to active duty in sup-
port of a contingency operation pursuant to:
Section 688 of Title 10 of the United States
Code, which authorizes ordering to active
duty retired members of the Regular Armed
Forces and members of the retired Reserve
who retired after completing at least 20
yvears of active service; Section 12301(a) of
Title 10 of the United States Code, which au-
thorizes ordering all reserve component
members to active duty in the case of war or
national emergency; Section 12302 of Title 10
of the United States Code, which authorizes
ordering any unit or unassigned member of
the Ready Reserve to active duty; Section
12304 of Title 10 of the United States Code,
which authorizes ordering any unit or unas-
signed member of the Selected Reserve and
certain members of the Individual Ready Re-
serve to active duty; Section 12305 of Title 10
of the United States Code, which authorizes
the suspension of promotion, retirement or
separation rules for certain Reserve compo-
nents; Section 12406 of Title 10 of the United
States Code, which authorizes calling the
National Guard into Federal service in cer-
tain circumstances; chapter 15 of Title 10 of
the United States Code, which authorizes
calling the National Guard and State mili-
tary into Federal service in the case of insur-
rections and national emergencies; or any
other provision of law during a war or during
a national emergency declared by the Presi-
dent or Congress so long as it is in support of
a contingency operation. See 10 U.S.C.
101(a)(13)(B). See also 825.126(a).

‘“(8) Covered employee as defined in the
CAA, means any employee of—(1) the House
of Representatives; (2) the Senate; (3) the Of-
fice of Congressional Accessibility Services;
(4) the Capitol Police; () the Congressional
Budget Office; (6) the Office of the Architect
of the Capitol; (7) the Office of the Attending
Physician; (8) the Office of Congressional
Workplace Rights; (9) the Library of Con-
gress; (10) the Stennis Center for Public
Service; (11) the Office of Technology Assess-
ment; (12) the China Review Commission; (13)
the Congressional Executive China Commis-
sion; (14) the Helsinki Commission; or (15)
the United States Commission on Inter-
national Religious Freedom.

‘“(9) Covered servicemember means:

“(A) A current member of the Armed
Forces, including a member of the National
Guard or Reserves, who is undergoing med-
ical treatment, recuperation, or therapy, is
otherwise in outpatient status, or is other-
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wise on the temporary disability retired list,
for a serious injury or illness, or

‘““(B) A covered veteran who is undergoing
medical treatment, recuperation, or therapy
for a serious injury or illness.

¢(10) Covered veteran means an individual
who was a member of the Armed Forces (in-
cluding a member of the National Guard or
Reserves), and was discharged or released
under conditions other than dishonorable at
any time during the five-year period prior to
the first date the eligible employee takes
FMLA leave to care for the covered veteran.
See 825.127(b)(2).

‘“(11) Eligible employee as defined in the
CAA, means:

‘“(A) For purposes of leave under subpara-
graphs (a)(1) or (a)(2) of section 825.112 [or
subsections (A) or (B) of section 102(a)(1) of
the FMLA], a covered employee as defined in
the CAA.

‘“(B) For purposes of leave under subpara-
graphs (a)(3)-(6) of section 825.112 [or sub-
sections (C)-(F) of section 102(a)(1) of the
FMLA], a covered employee who has been
employed for a total of at least 12 months in
any employing office on the date on which
any FMLA leave is to commence, except that
an employing office need not consider any
period of previous employment that occurred
more than seven years before the date of the
most recent hiring of the employee, unless:

‘(i) The break in service is occasioned by
the fulfillment of the employee’s Uniformed
Services Employment and Reemployment
Rights Act (USERRA), 38 U.S.C. 4301, et seq.,
covered service obligation (the period of ab-
sence from work due to or necessitated by
USERRA-covered service must be also count-
ed in determining whether the employee has
been employed for at least 12 months by any
employing office, but this section does not
provide any greater entitlement to the em-
ployee than would be available under the
USERRA, as made applicable by the CAA);
or

‘‘(ii) A written agreement, including a col-
lective bargaining agreement, exists con-
cerning the employing office’s intention to
rehire the employee after the break in serv-
ice (e.g., for purposes of the employee fur-
thering his or her education or for
childrearing purposes); and

‘(C) Who, on the date on which any FMLA
leave is to commence, has met the hours of
service requirement by having been em-
ployed for at least 1,250 hours of service with
an employing office during the previous 12—
month period, except that:

‘(i) An employee returning from fulfilling
his or her USERRA-covered service obliga-
tion shall be credited with the hours of serv-
ice that would have been performed but for
the period of absence from work due to or ne-
cessitated by USERRA-covered service in de-
termining whether the employee met the
hours of service requirement (accordingly, a
person reemployed following absence from
work due to or necessitated by USERRA-cov-
ered service has the hours that would have
been worked for the employing office added
to any hours actually worked during the pre-
vious 12-month period to meet the hours of
service requirement);

‘‘(ii) To determine the hours that would
have been worked during the period of ab-
sence from work due to or necessitated by
USERRA-covered service, the employee’s
pre-service work schedule can generally be
used for calculations; and

‘‘(iii) Any service on active duty (as de-
fined in 29 U.S.C. 2611(14)) by a covered em-
ployee who is a member of the National
Guard or Reserves shall be counted as time
during which such employee has been em-
ployed in an employing office for purposes of
subparagraph (C) of this section.
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“(12) Employ means to suffer or permit to
work.

‘“(13) Employee means an employee as de-
fined by the CAA and includes an applicant
for employment and a former employee.

‘“(14) Employee employed in an instructional
capacity. See the definition of Teacher in this
section.

‘(15) Employee of the Capitol Police means
any member or officer of the Capitol Police.

‘(16) Employee of the House of Representa-
tives means an individual occupying a posi-
tion the pay for which is disbursed by the
Chief Administrative Officer of the House of
Representatives, or another official des-
ignated by the House of Representatives, or
any employment position in an entity that is
paid with funds derived from the Members’
Representational Allowance of the House of
Representatives but not any such individual
employed by any entity listed in subpara-
graphs (3) through (9) under the definition of
covered employee above.

“(17) Employee of the Office of the Architect
of the Capitol means any employee of the Of-
fice of the Architect of the Capitol or the Bo-
tanic Garden.

*“(18) Employee of the Senate means any em-
ployee whose pay is disbursed by the Sec-
retary of the Senate, but not any such indi-
vidual employed by any entity listed in sub-
paragraphs (3) through (9) under the defini-
tion of covered employee above.

‘“(19) Employing Office, as defined by the
CAA, means:

‘“(A) The personal office of a Member of the
House of Representatives or of a Senator;

“(B) A committee of the House of Rep-
resentatives or the Senate or a joint com-
mittee;

“(C) Any other office headed by a person
with the final authority to appoint, hire, dis-
charge, and set the terms, conditions, or
privileges of the employment of an employee
of the House of Representatives or the Sen-
ate; or

‘(D) The Office of Congressional Accessi-
bility Services, the United States Capitol
Police, the Congressional Budget Office, the
Office of the Architect of the Capitol, the Of-
fice of the Attending Physician, the Office of
Congressional Workplace Rights, the Library
of Congress, the Stennis Center for Public
Service, the Office of Technology Assess-
ment, the United States Commission on
International Religious Freedom, the China
Review Commission, the Congressional Exec-
utive China Commission, and the Helsinki
Commission.

“(20) Employment benefits means all benefits
provided or made available to employees by
an employing office, including group life in-
surance, health insurance, disability insur-
ance, sick leave, annual leave, educational
benefits, and pensions, regardless of whether
such benefits are provided by a practice or
written policy of an employing office or
through an employee benefit plan. The term
does not include non-employment related ob-
ligations paid by employees through vol-
untary deductions such as supplemental in-
surance coverage. See also 825.209(a).

“(21) Family and medical leave means an em-
ployee’s entitlement of up to 12 workweeks
(or 26 workweeks in the case of leave under
825.127) of unpaid leave for certain family
and medical needs, as prescribed under the
FMLA, as made applicable by the CAA.

‘(22) FLSA means the Fair Labor Stand-
ards Act (29 U.S.C. 201 et seq.), as made ap-
plicable by the CAA.

“(23) FMLA means the Family and Medical
Leave Act of 1993, Public Law 103-3 (Feb-
ruary 5, 1993), 107 Stat. 6 (29 U.S.C. 2601 et
seq., as amended), as made applicable by the
CAA.

‘“(24) Group health plan means the Federal
Employees Health Benefits Program and any
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other plan of, or contributed to by, an em-
ploying office (including a self-insured plan)
to provide health care (directly or otherwise)
to the employing office’s employees, former
employees, or the families of such employees
or former employees. For purposes of FMLA,
as made applicable by the CAA, the term
group health plan shall not include an insur-
ance program providing health coverage
under which employees purchase individual
policies from insurers provided that:

‘“(A) No contributions are made by the em-
ploying office;

‘(B) Participation in the program is com-
pletely voluntary for employees;

‘“(C) The sole functions of the employing
office with respect to the program are, with-
out endorsing the program, to permit the in-
surer to publicize the program to employees,
to collect premiums through payroll deduc-
tions and to remit them to the insurer;

‘(D) The employing office receives no con-
sideration in the form of cash or otherwise in
connection with the program, other than
reasonable compensation, excluding any
profit, for administrative services actually
rendered in connection with payroll deduc-
tion; and

‘“(E) The premium charged with respect to
such coverage does not increase in the event
the employment relationship terminates.

¢“(26) Health care provider means:

‘“(A) The FMLA, as made applicable by the
CAA, defines health care provider as:

‘(i) A doctor of medicine or osteopathy
who is authorized to practice medicine or
surgery (as appropriate) by the State in
which the doctor practices; or

‘“(ii) Any other person determined by the
Department of Labor to be capable of pro-
viding health care services.

‘(B) Others ‘capable of providing health
care services’ include only:

‘(i) Podiatrists, dentists, clinical psy-
chologists, optometrists, and chiropractors
(limited to treatment consisting of manual
manipulation of the spine to correct a sub-
luxation as demonstrated by X-ray to exist)
authorized to practice in the State and per-
forming within the scope of their practice as
defined under State law;

‘“(ii) Nurse practitioners, nurse-midwives
and clinical social workers and physician as-
sistants who are authorized to practice
under State law and who are performing
within the scope of their practice as defined
under State law;

‘“(iii) Christian Science practitioners listed
with the First Church of Christ, Scientist in
Boston, Massachusetts. Where an employee
or family member is receiving treatment
from a Christian Science practitioner, an
employee may not object to any requirement
from an employing office that the employee
or family member submit to examination
(though not treatment) to obtain a second or
third certification from a health care pro-
vider other than a Christian Science practi-
tioner except as otherwise provided under
applicable State or local law or collective
bargaining agreement;

‘“(iv) Any health care provider from whom
an employing office or a group health plan’s
benefits manager will accept certification of
the existence of a serious health condition to
substantiate a claim for benefits; and

‘““(v) A health care provider listed above
who practices in a country other than the
United States, who is authorized to practice
in accordance with the law of that country,
and who is performing within the scope of
his or her practice as defined under such law.

‘(C) The phrase ‘authorized to practice in
the State’ as used in this section means that
the provider must be authorized to diagnose
and treat physical or mental health condi-
tions.
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‘(26) Incapable of self-care means that the
individual requires active assistance or su-
pervision to provide daily self-care in several
of the ‘activities of daily living’ (ADLs) or
‘instrumental activities of daily living’
(IADLs). Activities of daily living include
adaptive activities such as caring appro-
priately for one’s grooming and hygiene,
bathing, dressing and eating. Instrumental
activities of daily living include cooking,
cleaning, shopping, taking public transpor-
tation, paying bills, maintaining a residence,
using telephones and directories, using a
post office, etc.

(27 Instructional employee: See the defini-
tion of Teacher in this section.

‘“(28) Intermittent leave means leave taken
in separate periods of time due to a single
illness or injury, birth, or placement, rather
than for one continuous period of time, and
may include leave of periods from an hour or
more to several weeks. Examples of inter-
mittent leave would include leave taken on
an occasional basis for medical appoint-
ments, or leave taken several days at a time
spread over a period of six months, such as
for chemotherapy.

¢(29) Invitational travel authorization (ITA)
or Invitational travel order (ITO) mean orders
issued by the Armed Forces to a family
member to join an injured or ill servicemem-
ber at his or her bedside. See also 825.310(e).

“(380) Key employee means a salaried FMLA-
eligible employee who is among the highest
paid 10 percent of all the employees em-
ployed by the employing office within 75
miles of the employee’s worksite. See also
825.217.

“(81) Mental disability: See the definition of
Physical or mental disability in this section.

‘(32) Military caregiver leave means leave
taken to care for a covered servicemember
with a serious injury or illness under the
Family and Medical Leave Act of 1993. See
also 825.127.

‘(83) Next of kin of a covered servicemember
means the nearest blood relative other than
the covered servicemember’s spouse, parent,
son, or daughter, in the following order of
priority: blood relatives who have been
granted legal custody of the covered service-
member by court decree or statutory provi-
sions, brothers and sisters, grandparents,
aunts and uncles, and first cousins, unless
the covered servicemember has specifically
designated in writing another blood relative
as his or her nearest blood relative for pur-
poses of military caregiver leave under the
FMLA. When no such designation is made,
and there are multiple family members with
the same level of relationship to the covered
servicemember, all such family members
shall be considered the covered
servicemember’s next of kin and may take
FMLA leave to provide care to the covered
servicemember, either consecutively or si-
multaneously. When such designation has
been made, the designated individual shall
be deemed to be the covered servicemember’s
only next of kin. See also 825.127(d)(3).

‘“(34) Office of Congressional Workplace
Rights means the independent office estab-
lished in the legislative branch under section
301 of the CAA (2 U.S.C. 1381).

‘“(85) Outpatient status means, with respect
to a covered servicemember who is a current
member of the Armed Forces, the status of a
member of the Armed Forces assigned to ei-
ther a military medical treatment facility as
an outpatient; or a unit established for the
purpose of providing command and control of
members of the Armed Forces receiving med-
ical care as outpatients. See also
825.127(b)(1).

‘(36) Parent means a biological, adoptive,
step or foster father or mother or any other
individual who stood in loco parentis to the
employee when the employee was a son or
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daughter as defined below. This term does
not include parents ‘in law’.

“(87) Parent of a covered servicemember
means a covered servicemember’s biological,
adoptive, step or foster father or mother, or
any other individual who stood in Iloco
parentis to the covered servicemember. This
term does not include parents ‘in law’. See
also 825.127(d)(2).

‘“(388) Physical or mental disability means a
physical or mental impairment that substan-
tially limits one or more of the major life ac-
tivities of an individual. Regulations at 29
C.F.R. part 1630, issued by the Equal Employ-
ment Opportunity Commission under the
Americans with Disabilities Act (ADA), 42
U.S.C. 12101 et seq., as amended, provide
guidance for these terms.

“(39) Reduced leave schedule means a leave
schedule that reduces the usual number of
hours per workweek, or hours per workday,
of an employee.

‘“(40) Reserve components of the Armed
Forces, for purposes of qualifying exigency
leave, include the Army National Guard of
the United States, Army Reserve, Navy Re-
serve, Marine Corps Reserve, Air National
Guard of the United States, Air Force Re-
serve, and Coast Guard Reserve, and retired
members of the Regular Armed Forces or Re-
serves who are called up in support of a con-
tingency operation. See also 825.126(a)(2)(1).

‘“(41) Secretary means the Secretary of
Labor or authorized representative.

‘“(42) Serious health condition means an ill-
ness, injury, impairment, or physical or
mental condition that involves inpatient
care as defined in 825.114 or continuing treat-
ment by a health care provider as defined in
825.115. Conditions for which cosmetic treat-
ments are administered (such as most treat-
ments for acne or plastic surgery) are not se-
rious health conditions unless inpatient hos-
pital care is required or unless complications
develop. Restorative dental or plastic sur-
gery after an injury or removal of cancerous
growths are serious health conditions pro-
vided all the other conditions of this regula-
tion are met. Mental illness or allergies may
be serious health conditions, but only if all
the conditions of 825.113 are met.

¢“(43) Serious injury or illness means:

‘“(A) In the case of a current member of the
Armed Forces, including a member of the
National Guard or Reserves, an injury or ill-
ness that was incurred by the covered serv-
icemember in the line of duty on active duty
in the Armed Forces or that existed before
the beginning of the member’s active duty
and was aggravated by service in the line of
duty on active duty in the Armed Forces and
that may render the servicemember medi-
cally unfit to perform the duties of the mem-
ber’s office, grade, rank, or rating; and

‘“(B) In the case of a covered veteran, an
injury or illness that was incurred by the
member in the line of duty on active duty in
the Armed Forces (or existed before the be-
ginning of the member’s active duty and was
aggravated by service in the line of duty on
active duty in the Armed Forces) and mani-
fested itself before or after the member be-
came a veteran, and is:

‘(i) A continuation of a serious injury or
illness that was incurred or aggravated when
the covered veteran was a member of the
Armed Forces and rendered the servicemem-
ber unable to perform the duties of the
servicemember’s office, grade, rank, or rat-
ing; or

‘(i) A physical or mental condition for
which the covered veteran has received a
U.S. Department of Veterans Affairs Service-
Related Disability Rating (VASRD) of 50 per-
cent or greater, and such VASRD rating is
based, in whole or in part, on the condition
precipitating the need for military caregiver
leave; or
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‘‘(iii) A physical or mental condition that
substantially impairs the covered veteran’s
ability to secure or follow a substantially
gainful occupation by reason of a disability
or disabilities related to military service, or
would do so absent treatment; or

“(iv) An injury, including a psychological
injury, on the basis of which the covered vet-
eran has been enrolled in the Department of
Veterans Affairs Program of Comprehensive
Assistance for Family Caregivers. See also
825.127(c).

‘“(44) Son or daughter means a biological,
adopted, or foster child, a stepchild, a legal
ward, or a child of a person standing in loco
parentis, who is either under age 18, or age 18
or older and ‘incapable of self-care because of
a mental or physical disability’ at the time
that FMLA leave is to commence.

‘“(45) Son or daughter of a covered service-
member means a covered servicemember’s bi-
ological, adopted, or foster child, stepchild,
legal ward, or a child for whom the covered
servicemember stood in loco parentis, and
who is of any age. See also 825.127(d)(1).

‘“(46) Son or daughter on covered active duty
or call to covered active duty status means the
employee’s biological, adopted, or foster
child, stepchild, legal ward, or a child for
whom the employee stood in loco parentis,
who is on covered active duty or call to cov-
ered active duty status, and who is of any
age. See also 825.126(a)(5).

‘“(47) Spouse means a husband or wife. For
purposes of this definition, husband or wife
refers to the other person with whom an in-
dividual entered into marriage as defined or
recognized under State law for purposes of
marriage in the State in which the marriage
was entered into or, in the case of a marriage
entered into outside of any State, if the mar-
riage is valid in the place where entered into
and could have been entered into in at least
one State. This definition includes an indi-
vidual in a same-sex or common law mar-
riage that either:

‘“(A) Was entered into in a State that rec-
ognizes such marriages; or

‘“(B) If entered into outside of any State, is
valid in the place where entered into and
could have been entered into in at least one
State.

‘“(48) Teacher (or employee employed in an in-
structional capacity, or instructional employee)
means an employee employed principally in
an instructional capacity by an educational
agency or school whose principal function is
to teach and instruct students in a class, a
small group, or an individual setting, and in-
cludes athletic coaches, driving instructors,
and special education assistants such as
signers for the hearing impaired. The term
does not include teacher assistants or aides
who do not have as their principal function
actual teaching or instructing, nor auxiliary
personnel such as counselors, psychologists,
curriculum specialists, cafeteria workers,
maintenance workers, bus drivers, or other
primarily noninstructional employees.

‘“(49) TRICARE is the health care program
serving active duty servicemembers, Na-
tional Guard and Reserve members, retirees,
their families, survivors, and certain former
spouses worldwide.

“§825.103 [Reserved]
“§825.104 Covered employing offices

“The FMLA, as made applicable by the
CAA, covers all employing offices. As used in
the CAA, the term employing office means:

‘(1) The personal office of a Member of the
House of Representatives or of a Senator;

‘“(2) A committee of the House of Rep-
resentatives or the Senate or a joint com-
mittee;

‘“(3) Any other office headed by a person
with the final authority to appoint, hire, dis-
charge, and set the terms, conditions, or
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privileges of the employment of an employee
of the House of Representatives or the Sen-
ate; or

‘“(4) The Office of Congressional Accessi-
bility Services, the United States Capitol
Police, the Congressional Budget Office, the
Office of the Architect of the Capitol, the Of-
fice of the Attending Physician, the Office of
Congressional Workplace Rights, the Library
of Congress, the Stennis Center for Public
Service, the China Review Commission, the
Congressional Executive China Commission,
the Helsinki Commission, the United States
Commission on International Religious Free-
dom, and the Office of Technology Assess-
ment.

“§ 825.105 [Reserved]
“§825.106 Joint employer coverage

‘‘(a) Where two or more employing offices
exercise some control over the work or work-
ing conditions of the employee, the employ-
ing offices may be joint employers under
FMLA, as made applicable by the CAA.
Where the employee performs work which si-
multaneously benefits two or more employ-
ing offices, or works for two or more employ-
ing offices at different times during the
workweek, a joint employment relationship
generally will be considered to exist in situa-
tions such as:

‘(1) Where there is an arrangement be-
tween employing offices to share an employ-
ee’s services or to interchange employees;

‘“(2) Where one employing office acts di-
rectly or indirectly in the interest of the
other employing office in relation to the em-
ployee; or

‘“(3) Where the employing offices are not
completely disassociated with respect to the
employee’s employment and may be deemed
to share control of the employee, directly or
indirectly, because one employing office con-
trols, is controlled by, or is under common
control with the other employing office.

‘““(b) A determination of whether or not a
joint employment relationship exists is not
determined by the application of any single
criterion, but rather the entire relationship
is to be viewed in its totality. For example,
joint employment will ordinarily be found to
exist when:

‘(1) An employee, who is employed by an
employing office other than the personal of-
fice of a Member of the House of Representa-
tives or of a Senator, is under the actual di-
rection and control of the Member of the
House of Representatives or Senator; or

‘“(2) Two or more employing offices employ
an individual to work on common issues or
other matters for both or all of them.

‘‘(c) When employing offices employ a cov-
ered employee jointly, they may designate
one of themselves to be the primary employ-
ing office, and the other or others to be the
secondary employing office(s). Such a des-
ignation shall be made by written notice to
the covered employee.

‘(d) If an employing office is designated a
primary employing office pursuant to para-
graph (c) of this section, only that employ-
ing office is responsible for giving required
notices to the covered employee, providing
FMLA leave, and maintenance of health ben-
efits. Job restoration is the primary respon-
sibility of the primary employing office, and
the secondary employing office(s) may, sub-
ject to the limitations in 825.216, be respon-
sible for accepting the employee returning
from FMLA leave.

‘“‘(e) If employing offices employ an em-
ployee jointly, but fail to designate a pri-
mary employing office pursuant to para-
graph (c) of this section, then all of these
employing offices shall be jointly and sever-
ally liable for giving required notices to the
employee, for providing FMLA leave, for as-
suring that health benefits are maintained,
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and for job restoration. The employee may
give notice of need for FMLA leave, as de-
scribed in 825.302 and 825.303, to whichever of
these employing offices the employee choos-
es. If the employee makes a written request
for restoration to one of these employing of-
fices, that employing office shall be pri-
marily responsible for job restoration, and
the other employing office(s) may, subject to
the limitations in 825.216, be responsible for
accepting the employee returning from
FMLA leave.

“§825.107 [Reserved]
“§ 825.108 [Reserved]
“§ 825.109 [Reserved]
“§825.110 Eligible employee, general rule

‘‘(a) Subject to the exceptions provided in
825.111, an eligible employee is a covered em-
ployee of an employing office who:

‘(1) Has been employed by any employing
office for at least 12 months, and

‘“(2) Has been employed for at least 1,250
hours of service during the 12-month period
immediately preceding the commencement
of the leave.

‘“(b) Any service on active duty (as defined
in 29 U.S.C. 2611(14)) by a covered employee
who is a member of the National Guard or
Reserves shall be counted as time during
which such employee has been employed in
an employing office for purposes of para-
graph (a)(1) and (2) of this section.

‘‘(c) The 12 months an employee must have
been employed by any employing office need
not be consecutive months, provided:

‘(1) Subject to the exceptions provided in
paragraph (c)(2) of this section, employment
periods prior to a break in service of seven
years or more need not be counted in deter-
mining whether the employee has been em-
ployed by any employing office for at least 12
months.

‘(2) Employment periods preceding a break
in service of more than seven years must be
counted in determining whether the em-
ployee has been employed by any employing
office for at least 12 months where:

“‘(A) The employee’s break in service is oc-
casioned by the fulfillment of his or her Uni-
formed Services Employment and Reemploy-
ment Rights Act (USERRA), 38 U.S.C. 4301,
et seq., covered service obligation. The pe-
riod of absence from work due to or neces-
sitated by USERRA-covered service must be
also counted in determining whether the em-
ployee has been employed for at least 12
months by any employing office. However,
this section does not provide any greater en-
titlement to the employee than would be
available under the USERRA; or

‘“(B) A written agreement, including a col-
lective bargaining agreement, exists con-
cerning the employing office’s intention to
rehire the employee after the break in serv-
ice (e.g., for purposes of the employee fur-
thering his or her education or for
childrearing purposes).

‘“(3) If an employee worked for two or more
employing offices sequentially, the time
worked will be aggregated to determine
whether it equals 12 months.

‘‘(4) If an employee is maintained on the
payroll for any part of a week, including any
periods of paid or unpaid leave (sick, vaca-
tion) during which other benefits or com-
pensation are provided by the employing of-
fice (e.g., Federal Employees’ Compensation,
group health plan benefits, etc.), the week
counts as a week of employment. For pur-
poses of determining whether intermittent/
occasional/casual employment qualifies as at
least 12 months, 52 weeks is deemed to be
equal to 12 months.

‘“(6) Nothing in this section prevents em-
ploying offices from considering employment
prior to a continuous break in service of
more than seven years when determining
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whether an employee has met the 12-month
employment requirement. However, if an
employing office chooses to recognize such
prior employment, the employing office
must do so uniformly, with respect to all em-
ployees with similar breaks in service.

“(d)(1) If an employee was employed by two
or more employing offices, either sequen-
tially or concurrently, the hours of service
will be aggregated to determine whether the
minimum of 1,250 hours has been reached.

‘“(2) Except as provided in paragraph (c)(3)
of this section, whether an employee has
worked the minimum 1,250 hours of service is
determined according to the principles es-
tablished under the Fair Labor Standards
Act (FLSA), as applied by section 203 of the
CAA (2 U.S.C. 1313), for determining compen-
sable hours of work. The determining factor
is the number of hours an employee has
worked for one or more employing offices as
defined by the CAA. The determination is
not limited by methods of recordkeeping, or
by compensation agreements that do not ac-
curately reflect all of the hours an employee
has worked for or been in service to the em-
ploying office. Any accurate accounting of
actual hours worked under the FLSA’s prin-
ciples, as made applicable by the CAA (2
U.S.C. 1313), may be used.

‘“(3) An employee returning from USERRA-
covered service shall be credited with the
hours of service that would have been per-
formed but for the period of absence from
work due to or necessitated by USERRA-cov-
ered service in determining the employee’s
eligibility for FMLA-qualifying leave. Ac-
cordingly, a person reemployed following
USERRA-covered service has the hours that
would have been worked for the employing
office added to any hours actually worked
during the previous 12-month period to meet
the hours of service requirement. In order to
determine the hours that would have been
worked during the period of absence from
work due to or necessitated by USERRA-cov-
ered service, the employee’s pre-service work
schedule can generally be used for calcula-
tions.

‘“(4) In the event an employing office does
not maintain an accurate record of hours
worked by an employee, including for em-
ployees who are exempt from the overtime
requirements of the FLSA, as made applica-
ble by the CAA and its regulations, the em-
ploying office has the burden of showing that
the employee has not worked the requisite
hours. An employing office must be able to
clearly demonstrate, for example, that full
time teachers (See 825.102 for definition) of
an elementary or secondary school system,
or institution of higher education, or other
educational establishment or institution
(who often work outside the classroom or at
their homes) did not work 1,250 hours during
the previous 12 months in order to claim
that the teachers are not covered or eligible
for FMLA leave.

‘“(e) The determination of whether an em-
ployee meets the hours of service require-
ment for any employing office and has been
employed by any employing office for a total
of at least 12 months, must be made as of the
date the FMLA leave is to start. An em-
ployee may be on non-FMLA leave at the
time he or she meets the 12-month eligibility
requirement, and in that event, any portion
of the leave taken for an FMLA-qualifying
reason after the employee meets the eligi-
bility requirement would be FMLA leave.
See 825.300(b) for rules governing the content
of the eligibility notice given to employees.
“§$825.111 Eligible employee, birth or place-

ment

“For purposes of leave under subpara-
graphs (A) or (B) of section 102(a)(1) of the
FMLA, 29 U.S.C. 2612(a)(1)(A) or (B):
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‘(1) an eligible employee is a covered em-
ployee of an employing office; and

‘“(2) the eligibility requirements of section
825.110 shall not apply. See also 825.120-21.
“§$825.112 Qualifying reasons for leave, gen-

eral rule

‘“(a) Circumstances qualifying for leave. Em-
ploying offices covered by FMLA as made ap-
plicable by the CAA are required to grant
leave to eligible employees:

‘(1) For birth of a son or daughter, and to
care for the newborn child (See 825.120);

‘“(2) For the placement of a son or daughter
with the employee for adoption or foster care
and the care of such son or daughter (See
825.121);

‘(8) To care for the employee’s spouse, son,
daughter, or parent with a serious health
condition (See 825.113 and 825.122);

‘‘(4) Because of a serious health condition
that makes the employee unable to perform
the functions of the employee’s job (See
825.113 and 825.123);

‘(6) Because of any qualifying exigency
arising out of the fact that the employee’s
spouse, son, daughter, or parent is a military
member on covered active duty (or has been
notified of an impending call or order to cov-
ered active duty status) (See 825.122 and
825.126); and

‘“(6) To care for a covered servicemember
with a serious injury or illness if the em-
ployee is the spouse, son, daughter, parent,
or next of kin of the covered servicemember
(See 825.122 and 825.127).

“(b) Equal Application. The right to take
leave under FMLA, as made applicable by
the CAA, applies equally to male and female
employees. A father, as well as a mother, can
take family leave for the birth, placement
for adoption, or foster care of a child.

‘“(c) Active employee. In situations where
the employing office/employee relationship
has been interrupted, such as an employee
who has been on layoff, the employee must
be recalled or otherwise be re-employed be-
fore being eligible for FMLA leave. Under
such circumstances, an eligible employee is
immediately entitled to further FMLA leave
for a qualifying reason.

“§ 825.113 Serious health condition

‘‘(a) For purposes of FMLA, serious health
condition entitling an employee to FMLA
leave means an illness, injury, impairment,
or physical or mental condition that in-
volves inpatient care as defined in 825.114 or
continuing treatment by a health care pro-
vider as defined in 825.115.

‘“(b) The term incapacity means inability
to work, attend school, or perform other reg-
ular daily activities due to the serious
health condition, treatment therefore, or re-
covery therefrom.

‘“(c) The term treatment includes (but is
not limited to) examinations to determine if
a serious health condition exists and evalua-
tions of the condition. Treatment does not
include routine physical examinations, eye
examinations, or dental examinations. A reg-
imen of continuing treatment includes, for
example, a course of prescription medication
(e.g., an antibiotic) or therapy requiring spe-
cial equipment to resolve or alleviate the
health condition (e.g., oxygen). A regimen of
continuing treatment that includes the tak-
ing of over-the-counter medications such as
aspirin, antihistamines, or salves; or bed-
rest, drinking fluids, exercise, and other
similar activities that can be initiated with-
out a visit to a health care provider, is not,
by itself, sufficient to constitute a regimen
of continuing treatment for purposes of
FMLA leave.

‘(d) Conditions for which cosmetic treat-
ments are administered (such as most treat-
ments for acne or plastic surgery) are not se-
rious health conditions unless inpatient hos-
pital care is required or unless complications
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develop. Ordinarily, unless complications
arise, the common cold, the flu, ear aches,
upset stomach, minor ulcers, headaches
other than migraine, routine dental or or-
thodontia problems, periodontal disease,
etc., are examples of conditions that do not
meet the definition of a serious health condi-
tion and do not qualify for FMLA leave. Re-
storative dental or plastic surgery after an
injury or removal of cancerous growths are
serious health conditions provided all the
other conditions of this regulation are met.
Mental illness or allergies may be serious
health conditions, but only if all the condi-
tions of this section are met.

“§825.114 Inpatient care

“Inpatient care means an overnight stay in
a hospital, hospice, or residential medical
care facility, including any period of inca-
pacity as defined in 825.113(b), or any subse-
quent treatment in connection with such in-
patient care.

“§825.115 Continuing treatment

““A serious health condition involving con-
tinuing treatment by a health care provider
includes any one or more of the following:

‘“‘(a) Incapacity and treatment. A period of
incapacity of more than three consecutive,
full calendar days, and any subsequent treat-
ment or period of incapacity relating to the
same condition, that also involves:

‘(1) Treatment two or more times, within
30 days of the first day of incapacity, unless
extenuating circumstances exist, by a health
care provider, by a nurse under direct super-
vision of a health care provider, or by a pro-
vider of health care services (e.g., physical
therapist) under orders of, or on referral by,
a health care provider.

‘(2) Treatment by a health care provider
on at least one occasion, which results in a
regimen of continuing treatment under the
supervision of the health care provider.

‘“(3) The requirement in paragraphs (a)(1)
and (2) of this section for treatment by a
health care provider means an in-person visit
to a health care provider. The first (or only)
in-person treatment visit must take place
within seven days of the first day of inca-
pacity.

‘‘(4) Whether additional treatment visits or
a regimen of continuing treatment is nec-
essary within the 30-day period shall be de-
termined by the health care provider.

‘“(6) The term extenuating circumstances
in paragraph (a)(1) of this section means cir-
cumstances beyond the employee’s control
that prevent the follow-up visit from occur-
ring as planned by the health care provider.
Whether a given set of circumstances are ex-
tenuating depends on the facts. For example,
extenuating circumstances exist if a health
care provider determines that a second in-
person visit is needed within the 30-day pe-
riod, but the health care provider does not
have any available appointments during that
time period.

““(b) Pregnancy or prenatal care. Any period
of incapacity due to pregnancy, or for pre-
natal care. See also 825.120.

‘‘(c) Chronic conditions. Any period of inca-
pacity or treatment for such incapacity due
to a chronic serious health condition. A
chronic serious health condition is one
which:

‘(1) Requires periodic visits (defined as at
least twice a year) for treatment by a health
care provider, or by a nurse under direct su-
pervision of a health care provider;

‘“(2) Continues over an extended period of
time (including recurring episodes of a single
underlying condition); and

‘“(3) May cause episodic rather than a con-
tinuing period of incapacity (e.g., asthma,
diabetes, epilepsy, etc.).

‘(d) Permanent or long-term conditions. A pe-
riod of incapacity which is permanent or
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long-term due to a condition for which treat-
ment may not be effective. The employee or
family member must be under the con-
tinuing supervision of, but need not be re-
ceiving active treatment by, a health care
provider. Examples include Alzheimer’s, a
severe stroke, or the terminal stages of a dis-
ease.

‘“(e) Conditions requiring multiple treatments.
Any period of absence to receive multiple
treatments (including any period of recovery
therefrom) by a health care provider or by a
provider of health care services under orders
of, or on referral by, a health care provider,
for:

‘(1) Restorative surgery after an accident
or other injury; or

‘“(2) A condition that would likely result in
a period of incapacity of more than three
consecutive, full calendar days in the ab-
sence of medical intervention or treatment,
such as cancer (chemotherapy, radiation,
etc.), severe arthritis (physical therapy), or
Kkidney disease (dialysis).

‘“(f) Absences attributable to incapacity
under paragraphs (b) or (c) of this section
qualify for FMLA leave even though the em-
ployee or the covered family member does
not receive treatment from a health care
provider during the absence, and even if the
absence does not last more than three con-
secutive, full calendar days. For example, an
employee with asthma may be unable to re-
port for work due to the onset of an asthma
attack or because the employee’s health care
provider has advised the employee to stay
home when the pollen count exceeds a cer-
tain level. An employee who is pregnant may
be unable to report to work because of severe
morning sickness.

“§825.116 [Reserved]

“§825.117 [Reserved]

“§825.118 [Reserved]

“§825.119 Leave for treatment of substance
abuse

‘“(a) Substance abuse may be a serious
health condition if the conditions of 825.113
through 825.115 are met. However, FMLA
leave may only be taken for treatment for
substance abuse by a health care provider or
by a provider of health care services on refer-
ral by a health care provider. On the other
hand, absence because of the employee’s use
of the substance, rather than for treatment,
does not qualify for FMLA leave.

‘“(b) Treatment for substance abuse does
not prevent an employing office from taking
employment action against an employee.
The employing office may not take action
against the employee because the employee
has exercised his or her right to take FMLA
leave for treatment. However, if the employ-
ing office has an established policy, applied
in a non-discriminatory manner that has
been communicated to all employees, that
provides under certain circumstances an em-
ployee may be terminated for substance
abuse, pursuant to that policy the employee
may be terminated whether or not the em-
ployee is presently taking FMLA leave. An
employee may also take FMLA leave to care
for a covered family member who is receiv-
ing treatment for substance abuse. The em-
ploying office may not take action against
an employee who is providing care for a cov-
ered family member receiving treatment for
substance abuse.

“§825.120 Leave for pregnancy or birth

‘“(a) General rules. Eligible employees are
entitled to FMLA leave for pregnancy or
birth of a son or daughter and to care for the
newborn child as follows:

‘(1) Both parents are entitled to FMLA
leave for the birth of their child.

‘“(2) Both parents are entitled to FMLA
leave to be with the healthy newborn child
(i.e., bonding time) during the 12-month pe-
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riod beginning on the date of birth. An em-
ployee’s entitlement to FMLA leave for a
birth expires at the end of the 12-month pe-
riod beginning on the date of the birth. If the
employing office permits bonding leave to be
taken beyond this period, such leave will not
qualify as FMLA leave. Under this section,
both parents are entitled to FMLA leave
even if the newborn does not have a serious
health condition.

‘“(83) Spouses who are eligible for FMLA
leave and are employed by the same employ-
ing office may be limited to a combined total
of 12 weeks of leave during any 12-month pe-
riod if the leave is taken for birth of the em-
ployee’s son or daughter or to care for the
child after birth, for placement of a son or
daughter with the employee for adoption or
foster care or to care for the child after
placement, or to care for the employee’s par-
ent with a serious health condition. This
limitation on the total weeks of leave ap-
plies to leave taken for the reasons specified
as long as the spouses are employed by the
same employing office. It would apply, for
example, even though the spouses are em-
ployed at two different worksites of an em-
ploying office. On the other hand, if one
spouse is ineligible for FMLA leave, the
other spouse would be entitled to a full 12
weeks of FMLA leave. Where spouses both
use a portion of the total 12-week FMLA
leave entitlement for either the birth of a
child, for placement for adoption or foster
care, or to care for a parent, the spouses
would each be entitled to the difference be-
tween the amount he or she has taken indi-
vidually and 12 weeks for FMLA leave for
other purposes. For example, if each spouse
took six weeks of leave to care for a healthy,
newborn child, each could use an additional
six weeks due to his or her own serious
health condition or to care for a child with
a serious health condition.

‘“(4) The expectant mother is entitled to
FMLA leave for incapacity due to pregnancy,
for prenatal care, or for her own serious
health condition following the birth of the
child. An expectant mother may take FMLA
leave before the birth of the child for pre-
natal care or if her condition makes her un-
able to work. The expectant mother is enti-
tled to leave for incapacity due to pregnancy
even though she does not receive treatment
from a health care provider during the ab-
sence, and even if the absence does not last
for more than three consecutive calendar
days.

‘“(6) A spouse is entitled to FMLA leave if
needed to care for a pregnant spouse who is
incapacitated or if needed to care for her
during her prenatal care, or if needed to care
for her following the birth of a child if she
has a serious health condition. See 825.124.

‘“(6) Both parents are entitled to FMLA
leave if needed to care for a child with a seri-
ous health condition if the requirements of
825.113 through 825.115 and 825.122(d) are met.
Thus, spouses may each take 12 weeks of
FMLA leave if needed to care for their new-
born child with a serious health condition,
even if both are employed by the same em-
ploying office, provided they have not ex-
hausted their entitlements during the appli-
cable 12-month FMLA leave period.

““(b) Intermittent and reduced schedule leave.
An eligible employee may use intermittent
or reduced schedule leave after the birth to
be with a healthy newborn child only if the
employing office agrees. For example, an em-
ploying office and employee may agree to a
part-time work schedule after the birth. If
the employing office agrees to permit inter-
mittent or reduced schedule leave for the
birth of a child, the employing office may re-
quire the employee to transfer temporarily,
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during the period the intermittent or re-
duced leave schedule is required, to an avail-
able alternative position for which the em-
ployee is qualified and which better accom-
modates recurring periods of leave than does
the employee’s regular position. Transfer to
an alternative position may require compli-
ance with any applicable collective bar-
gaining agreement and Federal law (such as
the Americans with Disabilities Act, as made
applicable by the CAA). Transfer to an alter-
native position may include altering an ex-
isting job to better accommodate the em-
ployee’s need for intermittent or reduced
leave. The employing office’s agreement is
not required for intermittent leave required
by the serious health condition of the ex-
pectant mother or mnewborn child. See
825.202-825.205 for general rules governing the
use of intermittent and reduced schedule
leave. See 825.121 for rules governing leave
for adoption or foster care. See 825.601 for
special rules applicable to instructional em-
ployees of schools.

“§825.121 Leave for adoption or foster care

‘“‘(a) General rules. Eligible employees are
entitled to FMLA leave for placement with
the employee of a son or daughter for adop-
tion or foster care and to care for the newly
placed child as follows:

‘(1) Employees may take FMLA leave be-
fore the actual placement or adoption of a
child if an absence from work is required for
the placement for adoption or foster care to
proceed. For example, the employee may be
required to attend counseling sessions, ap-
pear in court, consult with his or her attor-
ney or the doctor(s) representing the birth
parent, submit to a physical examination, or
travel to another country to complete an
adoption. The source of an adopted child
(e.g., whether from a licensed placement
agency or otherwise) is not a factor in deter-
mining eligibility for leave for this purpose.

‘(2) An employee’s entitlement to leave for
adoption or foster care expires at the end of
the 12-month period beginning on the date of
the placement. If the employing office per-
mits leave for adoption or foster care to be
taken beyond this period, such leave will not
qualify as FMLA leave. Under this section,
the employee is entitled to FMLA leave even
if the adopted or foster child does not have a
serious health condition.

‘(3) Spouses who are eligible for FMLA
leave and are employed by the same covered
employing office may be limited to a com-
bined total of 12 weeks of leave during any
12-month period if the leave is taken for the
placement of the employee’s son or daughter
or to care for the child after placement, for
the birth of the employee’s son or daughter
or to care for the child after birth, or to care
for the employee’s parent with a serious
health condition. This limitation on the
total weeks of leave applies to leave taken
for the reasons specified as long as the
spouses are employed by the same employing
office. It would apply, for example, even
though the spouses are employed at two dif-
ferent worksites of an employing office. On
the other hand, if one spouse is ineligible for
FMLA leave, the other spouse would be enti-
tled to a full 12 weeks of FMLA leave. Where
spouses both use a portion of the total 12-
week FMLA leave entitlement for either the
birth of a child, for placement for adoption
or foster care, or to care for a parent, the
spouses would each be entitled to the dif-
ference between the amount he or she has
taken individually and 12 weeks for FMLA
leave for other purposes. For example, if
each spouse took six weeks of leave to care
for a healthy, newly placed child, each could
use an additional six weeks due to his or her
own serious health condition or to care for a
child with a serious health condition.
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‘“(4) An eligible employee is entitled to
FMLA leave in order to care for an adopted
or foster child with a serious health condi-
tion if the requirements of 825.113 through
825.115 and 825.122(d) are met. Thus, spouses
may each take 12 weeks of FMLA leave if
needed to care for an adopted or foster child
with a serious health condition, even if both
are employed by the same employing office,
provided they have not exhausted their enti-
tlements during the applicable 12-month
FMLA leave period.

““(b) Use of intermittent and reduced schedule
leave. An eligible employee may use inter-
mittent or reduced schedule leave after the
placement of a healthy child for adoption or
foster care only if the employing office
agrees. Thus, for example, the employing of-
fice and employee may agree to a part-time
work schedule after the placement for bond-
ing purposes. If the employing office agrees
to permit intermittent or reduced schedule
leave for the placement for adoption or fos-
ter care, the employing office may require
the employee to transfer temporarily, during
the period the intermittent or reduced leave
schedule is required, to an available alter-
native position for which the employee is
qualified and which better accommodates re-
curring periods of leave than does the em-
ployee’s regular position. Transfer to an al-
ternative position may require compliance
with any applicable collective bargaining
agreement and Federal law (such as the
Americans with Disabilities Act, as made ap-
plicable by the CAA). Transfer to an alter-
native position may include altering an ex-
isting job to better accommodate the em-
ployee’s need for intermittent or reduced
leave. The employing office’s agreement is
not required for intermittent leave required
by the serious health condition of the adopt-
ed or foster child. See 825.202-825.205 for gen-
eral rules governing the use of intermittent
and reduced schedule leave. See 825.120 for
general rules governing leave for pregnancy
and birth of a child. See 825.601 for special
rules applicable to instructional employees
of schools.

“§ 825.122 Definitions of covered servicemem-
ber, spouse, parent, son or daughter, next
of kin of a covered servicemember, adop-
tion, foster care, son or daughter on cov-
ered active duty or call to covered active
duty status, son or daughter of a covered
servicemember, and parent of a covered
servicemember
‘“‘(a) Covered servicemember means:

‘(1) A current member of the Armed
Forces, including a member of the National
Guard or Reserves, who is undergoing med-
ical treatment, recuperation or therapy, is
otherwise in outpatient status, or is other-
wise on the temporary disability retired list,
for a serious injury or illness; or

‘“(2) A covered veteran who is undergoing
medical treatment, recuperation, or therapy
for a serious injury or illness. Covered vet-
eran means an individual who was a member
of the Armed Forces (including a member of
the National Guard or Reserves), and was
discharged or released under conditions
other than dishonorable at any time during
the five-year period prior to the first date
the eligible employee takes FMLA leave to
care for the covered veteran. See
825.127(b)(2).

‘““(b) Spouse means a husband or wife. For
purposes of this definition, husband or wife
refers to the other person with whom an in-
dividual entered into marriage as defined or
recognized under State law for purposes of
marriage in the State in which the marriage
was entered into or, in the case of a marriage
entered into outside of any State, if the mar-
riage is valid in the place where entered into
and could have been entered into in at least
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one State. This definition includes an indi-
vidual in a same-sex or common law mar-
riage that either:

‘(1) Was entered into in a State that recog-
nizes such marriages; or

‘(2) If entered into outside of any State, is
valid in the place where entered into and
could have been entered into in at least one
State.

‘“(c) Parent. Parent means a biological,
adoptive, step, or foster father or mother, or
any other individual who stood in loco
parentis to the employee when the employee
was a son or daughter as defined in para-
graph (d) of this section. This term does not
include parents ‘in law’.

““(d) Son or daughter. For purposes of FMLA
leave taken for birth or adoption, or to care
for a family member with a serious health
condition, son or daughter means a biologi-
cal, adopted, or foster child, a stepchild, a
legal ward, or a child of a person standing in
loco parentis, who is either under age 18, or
age 18 or older and ‘incapable of self-care be-
cause of a mental or physical disability’ at
the time that FMLA leave is to commence.

‘(1) Incapable of self-care means that the
individual requires active assistance or su-
pervision to provide daily self-care in three
or more of the activities of daily living
(ADLs) or instrumental activities of daily
living (IADLs). Activities of daily living in-
clude adaptive activities such as caring ap-
propriately for one’s grooming and hygiene,
bathing, dressing, and eating. Instrumental
activities of daily living include cooking,
cleaning, shopping, taking public transpor-
tation, paying bills, maintaining a residence,
using telephones and directories, using a
post office, etc.

‘“(2) Physical or mental disability means a
physical or mental impairment that substan-
tially limits one or more of the major life ac-
tivities of an individual. Regulations at 29
C.F.R. 1630.2(h), (i), and (j), issued by the
Equal Employment Opportunity Commission
under the Americans with Disabilities Act
(ADA), (42 U.S.C. 12101 et seq.), provide guid-
ance for these terms.

¢“(3) Persons who are ‘in loco parentis’ in-
clude those with day-to-day responsibilities
to care for and financially support a child,
or, in the case of an employee, who had such
responsibility for the employee when the em-
ployee was a child. A biological or legal rela-
tionship is not necessary.

‘“(e) Next of kin of a covered servicemember
means the nearest blood relative other than
the covered servicemember’s spouse, parent,
son, or daughter, in the following order of
priority: blood relatives who have been
granted legal custody of the covered service-
member by court decree or statutory provi-
sions, brothers and sisters, grandparents,
aunts and uncles, and first cousins, unless
the covered servicemember has specifically
designated in writing another blood relative
as his or her nearest blood relative for pur-
poses of military caregiver leave under the
FMLA. When no such designation is made,
and there are multiple family members with
the same level of relationship to the covered
servicemember, all such family members
shall be considered the covered
servicemember’s next of kin and may take
FMLA leave to provide care to the covered
servicemember, either consecutively or si-
multaneously. When such designation has
been made, the designated individual shall
be deemed to be the covered servicemember’s
only next of kin. See 825.127(d)(3).

“(f) Adoption means legally and perma-
nently assuming the responsibility of raising
a child as one’s own. The source of an adopt-
ed child (e.g., whether from a licensed place-
ment agency or otherwise) is not a factor in
determining eligibility for FMLA leave. See
825.121 for rules governing leave for adoption.
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‘(g) Foster care means 24-hour care for chil-
dren in substitution for, and away from,
their parents or guardian. Such placement is
made by or with the agreement of the State
as a result of a voluntary agreement between
the parent or guardian that the child be re-
moved from the home, or pursuant to a judi-
cial determination of the necessity for foster
care, and involves agreement between the
State and foster family that the foster fam-
ily will take care of the child. Although fos-
ter care may be with relatives of the child,
State action is involved in the removal of
the child from parental custody. See 825.121
for rules governing leave for foster care.

“(h) Son or daughter on covered active
duty or call to covered active duty status
means the employee’s biological, adopted, or
foster child, stepchild, legal ward, or a child
for whom the employee stood in Iloco
parentis, who is on covered active duty or
call to covered active duty status, and who is
of any age. See 825.126(a)(5).

‘(i) Son or daughter of a covered service-
member means the covered servicemember’s
biological, adopted, or foster child, stepchild,
legal ward, or a child for whom the covered
servicemember stood in loco parentis, and
who is of any age. See 825.127(d)(1).

“(j) Parent of a covered servicemember means
a covered servicemember’s biological, adop-
tive, step, or foster father or mother, or any
other individual who stood in loco parentis
to the covered servicemember. This term

does not include parents ‘in law.” See
825.127(d)(2).
(k) Documenting relationships. For pur-

poses of confirmation of family relationship,
the employing office may require the em-
ployee giving notice of the need for leave to
provide reasonable documentation or state-
ment of family relationship. This docu-
mentation may take the form of a simple
statement from the employee, or a child’s
birth certificate, a court document, etc. The
employing office is entitled to examine docu-
mentation such as a birth certificate, etc.,
but the employee is entitled to the return of
the official document submitted for this pur-
pose.

“§825.123 Unable to perform the functions of

the position

‘“(a) Definition. An employee is unable to
perform the functions of the position where
the health care provider finds that the em-
ployee is unable to work at all or is unable
to perform any one of the essential functions
of the employee’s position within the mean-
ing of the Americans with Disabilities Act
(ADA), as amended and made applicable by
section 201(a) of the CAA (2 U.S.C. 1311(a)(3)).
An employee who must be absent from work
to receive medical treatment for a serious
health condition is considered to be unable
to perform the essential functions of the po-
sition during the absence for treatment.

“(b) Statement of functions. An employing
office has the option, in requiring certifi-
cation from a health care provider, to pro-
vide a statement of the essential functions of
the employee’s position for the health care
provider to review. A sufficient medical cer-
tification must specify what functions of the
employee’s position the employee is unable
to perform so that the employing office can
then determine whether the employee is un-
able to perform one or more essential func-
tions of the employee’s position. For pur-
poses of the FMLA, the essential functions of
the employee’s position are to be determined
with reference to the position the employee
held at the time notice is given or leave
commenced, whichever is earlier. See 825.306.
“§$825.124 Needed to care for a family mem-

ber or covered servicemember

‘‘(a) The medical certification provision
that an employee is needed to care for a fam-
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ily member or covered servicemember en-
compasses both physical and psychological
care. It includes situations where, for exam-
ple, because of a serious health condition,
the family member is unable to care for his
or her own basic medical, hygienic, or nutri-
tional needs or safety, or is unable to trans-
port himself or herself to the doctor. The
term also includes providing psychological
comfort and reassurance which would be ben-
eficial to a child, spouse or parent with a se-
rious health condition who is receiving inpa-
tient or home care.

‘“(b) The term also includes situations
where the employee may be needed to sub-
stitute for others who normally care for the
family member or covered servicemember, or
to make arrangements for changes in care,
such as transfer to a nursing home. The em-
ployee need not be the only individual or
family member available to care for the fam-
ily member or covered servicemember.

“(c) An employee’s intermittent leave or a
reduced leave schedule necessary to care for
a family member or covered servicemember
includes not only a situation where the con-
dition of the family member or covered serv-
icemember itself is intermittent, but also
where the employee is only needed intermit-
tently—such as where other care is normally
available, or care responsibilities are shared
with another member of the family or a
third party. See 825.202-825.205 for rules gov-
erning the use of intermittent or reduced
schedule leave.

“§ 825.125 Definition of health care provider

‘“(a) The FMLA, as made applicable by the
CAA, defines health care provider as:

‘(1) A doctor of medicine or osteopathy
who is authorized to practice medicine or
surgery (as appropriate) by the State in
which the doctor practices; or

‘“(2) Any other person determined by the
Office of Congressional Workplace Rights to
be capable of providing health care services.

“(3) In making a determination referred to
in subparagraph (a)(2), and absent good cause
shown to do otherwise, the Office of Congres-
sional Workplace Rights will follow any de-
termination made by the Department of
Labor (under section 101(6)(B) of FMLA (29
U.S.C. 2611(6)(B))) that a person is capable of
providing health care services, provided the
determination by the Department of Labor
was not made at the request of a person who
was then a covered employee.

“(b) Others capable of providing health
care services include only:

“(1) Podiatrists, dentists, clinical psy-
chologists, optometrists, and chiropractors
(limited to treatment consisting of manual
manipulation of the spine to correct a sub-
luxation as demonstrated by X-ray to exist)
authorized to practice in the State and per-
forming within the scope of their practice as
defined under State law;

“(2) Nurse practitioners, nurse-midwives,
clinical social workers, and physician assist-
ants who are authorized to practice under
State law and who are performing within the
scope of their practice as defined under State
law;

‘“(8) Christian Science Practitioners listed
with the First Church of Christ, Scientist in
Boston, Massachusetts. Where an employee
or family member is receiving treatment
from a Christian Science practitioner, an
employee may not object to any requirement
from an employing office that the employee
or family member submit to examination
(though not treatment) to obtain a second or
third certification from a health care pro-
vider other than a Christian Science practi-
tioner except as otherwise provided under
applicable State or local law or collective
bargaining agreement;

‘“(4) Any health care provider from whom
an employing office or the employing office’s
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group health plan’s benefits manager will ac-
cept certification of the existence of a seri-
ous health condition to substantiate a claim
for benefits; and

‘“(6) A health care provider listed above
who practices in a country other than the
United States, who is authorized to practice
in accordance with the law of that country,
and who is performing within the scope of
his or her practice as defined under such law.

‘‘(c) The phrase authorized to practice in
the State as used in this section means that
the provider must be authorized to diagnose
and treat physical or mental health condi-
tions.

“§825.126 Leave because of a qualifying exi-
gency

‘‘(a) Eligible employees may take FMLA
leave for a qualifying exigency while the em-
ployee’s spouse, son, daughter, or parent (the
military member or member) is on covered
active duty or call to covered active duty
status (or has been notified of an impending
call or order to covered active duty).

‘(1) Covered active duty or call to covered ac-
tive duty status in the case of a member of the
Regular Armed Forces means duty during
the deployment of the member with the
Armed Forces to a foreign country. The ac-
tive duty orders of a member of the Regular
components of the Armed Forces will gen-
erally specify if the member is deployed to a
foreign country.

“(2) Covered active duty or call to covered ac-
tive duty status in the case of a member of the
Reserve components of the Armed Forces
means duty during the deployment of the
member with the Armed Forces to a foreign
country under a Federal call or order to ac-
tive duty in support of a contingency oper-
ation pursuant to: section 688 of title 10 of
the United States Code, which authorizes or-
dering to active duty retired members of the
Regular Armed Forces and members of the
retired Reserve who retired after completing
at least 20 years of active service; section
12301(a) of title 10 of the United States Code,
which authorizes ordering all reserve compo-
nent members to active duty in the case of
war or national emergency; section 12302 of
title 10 of the United States Code, which au-
thorizes ordering any unit or unassigned
member of the Ready Reserve to active duty;
section 12304 of title 10 of the United States
Code, which authorizes ordering any unit or
unassigned member of the Selected Reserve
and certain members of the Individual Ready
Reserve to active duty; section 12305 of title
10 of the United States Code, which author-
izes the suspension of promotion, retirement
or separation rules for certain Reserve com-
ponents; section 12406 of title 10 of the
United States Code, which authorizes calling
the National Guard into Federal service in
certain circumstances; chapter 15 of title 10
of the United States Code, which authorizes
calling the National Guard and State mili-
tary into Federal service in the case of insur-
rections and national emergencies; or any
other provision of law during a war or during
a national emergency declared by the Presi-
dent or Congress so long as it is in support of
a contingency operation. See 10 U.S.C.
101(a)(13)(B).

‘“(A) For purposes of covered active duty or
call to covered active duty status, the Re-
serve components of the Armed Forces in-
clude the Army National Guard of the
United States, Army Reserve, Navy Reserve,
Marine Corps Reserve, Air National Guard of
the United States, Air Force Reserve, and
Coast Guard Reserve, and retired members of
the Regular Armed Forces or Reserves who
are called up in support of a contingency op-
eration pursuant to one of the provisions of
law identified in paragraph (a)(2).
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‘“(B) The active duty orders of a member of
the Reserve components will generally speci-
fy if the military member is serving in sup-
port of a contingency operation by citation
to the relevant section of title 10 of the
United States Code and/or by reference to
the specific name of the contingency oper-
ation and will specify that the deployment is
to a foreign country.

‘“(8) Deployment of the member with the
Armed Forces to a foreign country means de-
ployment to areas outside of the United
States, the District of Columbia, or any Ter-
ritory or possession of the United States, in-
cluding international waters.

‘“(4) A call to covered active duty for pur-
poses of leave taken because of a qualifying
exigency refers to a Federal call to active
duty. State calls to active duty are not cov-
ered unless under order of the President of
the United States pursuant to one of the pro-
visions of law identified in paragraph (a)(2)
of this section.

““(5) Son or daughter on covered active duty
or call to covered active duty status means the
employee’s biological, adopted, or foster
child, stepchild, legal ward, or a child for
whom the employee stood in loco parentis,
who is on covered active duty or call to cov-
ered active duty status, and who is of any
age.

‘“‘(b) An eligible employee may take FMLA
leave for one or more of the following quali-
fying exigencies:

‘(1) Short-notice deployment. (A) To address
any issue that arises from the fact that the
military member is notified of an impending
call or order to covered active duty seven or
less calendar days prior to the date of de-
ployment;

‘“(B) Leave taken for this purpose can be
used for a period of seven calendar days be-
ginning on the date the military member is
notified of an impending call or order to cov-
ered active duty;

‘(2) Military events and related activities.

‘““(A) To attend any official ceremony, pro-
gram, or event sponsored by the military
that is related to the covered active duty or
call to covered active duty status of the
military member; and

‘“(B) To attend family support or assist-
ance programs and informational briefings
sponsored or promoted by the military, mili-
tary service organizations, or the American
Red Cross that are related to the covered ac-
tive duty or call to covered active duty sta-
tus of the military member;

‘“(3) Childcare and school activities. For the
purposes of leave for childcare and school ac-
tivities listed in (A) through (D) of this para-
graph, a child of the military member must
be the military member’s biological, adopt-
ed, or foster child, stepchild, legal ward, or
child for whom the military member stands
in loco parentis, who is either under 18 years
of age or 18 years of age or older and incapa-
ble of self-care because of a mental or phys-
ical disability at the time that FMLA leave
is to commence. As with all instances of
qualifying exigency leave, the military mem-
ber must be the spouse, son, daughter, or
parent of the employee requesting qualifying
exigency leave.

‘““(A) To arrange for alternative childcare
for a child of the military member when the
covered active duty or call to covered active
duty status of the military member neces-
sitates a change in the existing childcare ar-
rangement;

“(B) To provide childcare for a child of the
military member on an urgent, immediate
need basis (but not on a routine, regular, or
everyday basis) when the need to provide
such care arises from the covered active duty
or call to covered active duty status of the
military member;
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‘(C) To enroll in or transfer to a new
school or day care facility a child of the
military member when enrollment or trans-
fer is necessitated by the covered active duty
or call to covered active duty status of the
military member; and

‘(D) To attend meetings with staff at a
school or a daycare facility, such as meet-
ings with school officials regarding discipli-
nary measures, parent-teacher conferences,
or meetings with school counselors, for a
child of the military member, when such
meetings are necessary due to circumstances
arising from the covered active duty or call
to covered active duty status of the military
member;

‘“(4) Financial and legal arrangements. (A)
To make or update financial or legal ar-
rangements to address the military mem-
ber’s absence while on covered active duty or
call to covered active duty status, such as
preparing and executing financial and
healthcare powers of attorney, transferring
bank account signature authority, enrolling
in the Defense Enrollment Eligibility Re-
porting System (DEERS), obtaining military
identification cards, or preparing or updat-
ing a will or living trust; and

‘“(B) To act as the military member’s rep-
resentative before a Federal, State, or local
agency for purposes of obtaining, arranging,
or appealing military service benefits while
the military member is on covered active
duty or call to covered active duty status,
and for a period of 90 days following the ter-
mination of the military member’s covered
active duty status;

““(5) Counseling. To attend counseling pro-
vided by someone other than a health care
provider, for oneself, for the military mem-
ber, or for the biological, adopted, or foster
child, a stepchild, or a legal ward of the mili-
tary member, or a child for whom the mili-
tary member stands in loco parentis, who is
either under age 18, or age 18 or older and in-
capable of self-care because of a mental or
physical disability at the time that FMLA
leave is to commence, provided that the need
for counseling arises from the covered active
duty or call to covered active duty status of
the military member;

‘“(6) Rest and Recuperation. (A) To spend
time with the military member who is on
short-term, temporary, Rest and Recuper-
ation leave during the period of deployment;

‘(B) Leave taken for this purpose can be
used for a period of 15 calendar days begin-
ning on the date the military member com-
mences each instance of Rest and Recuper-
ation leave;

‘“(T) Post-deployment activities. (A) To attend
arrival ceremonies, reintegration briefings
and events, and any other official ceremony
or program sponsored by the military for a
period of 90 days following the termination
of the military member’s covered active
duty status; and

‘(B) To address issues that arise from the
death of the military member while on cov-
ered active duty status, such as meeting and
recovering the body of the military member,
making funeral arrangements, and attending
funeral services;

‘“(8) Parental care. For purposes of leave for
parental care listed in (A) through (D) of this
paragraph, the parent of the military mem-
ber must be incapable of self-care and must
be the military member’s biological, adop-
tive, step, or foster father or mother, or any
other individual who stood in loco parentis
to the military member when the member
was under 18 years of age. A parent who is in-
capable of self-care means that the parent
requires active assistance or supervision to
provide daily self-care in three or more of
the activities of daily living or instrumental
activities of daily living. Activities of daily
living include adaptive activities such as
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caring appropriately for one’s grooming and
hygiene, bathing, dressing, and eating. In-
strumental activities of daily living include
cooking, cleaning, shopping, taking public
transportation, paying bills, maintaining a
residence, using telephones and directories,
using a post office, etc. As with all instances
of qualifying exigency leave, the military
member must be the spouse, son, daughter,
or parent of the employee requesting quali-
fying exigency leave.

‘““(A) To arrange for alternative care for a
parent of the military member when the par-
ent is incapable of self-care and the covered
active duty or call to covered active duty
status of the military member necessitates a
change in the existing care arrangement for
the parent;

‘(B) To provide care for a parent of the
military member on an urgent, immediate
need basis (but not on a routine, regular, or
everyday basis) when the parent is incapable
of self-care and the need to provide such care
arises from the covered active duty or call to
covered active duty status of the military
member;

¢(C) To admit to or transfer to a care facil-
ity a parent of the military member when
admittance or transfer is necessitated by the
covered active duty or call to covered active
duty status of the military member; and

‘(D) To attend meetings with staff at a
care facility, such as meetings with hospice
or social service providers for a parent of the
military member, when such meetings are
necessary due to circumstances arising from
the covered active duty or call to covered ac-
tive duty status of the military member but
not for routine or regular meetings;

‘“(9) Additional activities. To address other
events which arise out of the military mem-
ber’s covered active duty or call to covered
active duty status provided that the employ-
ing office and employee agree that such
leave shall qualify as an exigency, and agree
to both the timing and duration of such
leave.

“§825.127 Leave to care for a covered service-
member with a serious injury or illness
(military caregiver leave)

‘‘(a) Eligible employees are entitled to
FMLA leave to care for a covered service-
member with a serious illness or injury.

““(b) Covered servicemember means:

“(1) A current member of the Armed
Forces, including a member of the National
Guard or Reserves, who is undergoing med-
ical treatment, recuperation, or therapy, is
otherwise in outpatient status; or is other-
wise on the temporary disability retired list,
for a serious injury or illness. Outpatient
status means the status of a member of the
Armed Forces assigned to either a military
medical treatment facility as an outpatient
or a unit established for the purpose of pro-
viding command and control of members of
the Armed Forces receiving medical care as
outpatients.

‘(2) A covered veteran who is undergoing
medical treatment, recuperation or therapy
for a serious injury or illness. Covered vet-
eran means an individual who was a member
of the Armed Forces (including a member of
the National Guard or Reserves), and was
discharged or released under conditions
other than dishonorable at any time during
the five-year period prior to the first date
the eligible employee takes FMLA leave to
care for the covered veteran. An eligible em-
ployee must commence leave to care for a
covered veteran within five years of the vet-
eran’s active duty service, but the single 12-
month period described in paragraph (e)(1) of
this section may extend beyond the five-year
period.

““(3) For an individual who was a member
of the Armed Forces (including a member of
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the National Guard or Reserves) and who was
discharged or released under conditions
other than dishonorable prior to the effec-
tive date of this Final Rule, the period be-
tween October 28, 2009, and the effective date
of this Final Rule shall not count towards
the determination of the five-year period for
covered veteran status.

‘“(c) A serious injury or illness means:

‘(1) In the case of a current member of the
Armed Forces, including a member of the
National Guard or Reserves, means an injury
or illness that was incurred by the covered
servicemember in the line of duty on active
duty in the Armed Forces or that existed be-
fore the beginning of the member’s active
duty and was aggravated by service in the
line of duty on active duty in the Armed
Forces, and that may render the member
medically unfit to perform the duties of the
member’s office, grade, rank, or rating; and

‘“(2) In the case of a covered veteran,
means an injury or illness that was incurred
by the member in the line of duty on active
duty in the Armed Forces (or existed before
the beginning of the member’s active duty
and was aggravated by service in the line of
duty on active duty in the Armed Forces),
and manifested itself before or after the
member became a veteran, and is:

‘“(A) A continuation of a serious injury or
illness that was incurred or aggravated when
the covered veteran was a member of the
Armed Forces and rendered the servicemem-
ber unable to perform the duties of the
servicemember’s office, grade, rank, or rat-
ing; or

‘““(B) A physical or mental condition for
which the covered veteran has received a De-
partment of Veterans Affairs Service-Re-
lated Disability Rating (VASRD) of 50 per-
cent or greater, and such VASRD rating is
based, in whole or in part, on the condition
precipitating the need for military caregiver
leave; or

‘“(C) A physical or mental condition that
substantially impairs the covered veteran’s
ability to secure or follow a substantially
gainful occupation by reason of a disability
or disabilities related to military service, or
would do so absent treatment; or

“(D) An injury, including a psychological
injury, on the basis of which the covered vet-
eran has been enrolled in the Department of
Veterans Affairs Program of Comprehensive
Assistance for Family Caregivers.

““(d) In order to care for a covered service-
member, an eligible employee must be the
spouse, son, daughter, or parent, or next of
kin of a covered servicemember.

‘(1) Son or daughter of a covered service-
member means the covered servicemember’s
biological, adopted, or foster child, stepchild,
legal ward, or a child for whom the covered
servicemember stood in loco parentis, and
who is of any age.

“(2) Parent of a covered servicemember
means a covered servicemember’s biological,
adoptive, step, or foster father or mother, or
any other individual who stood in loco
parentis to the covered servicemember. This
term does not include parents ‘in law’.

““(3) Next of kin of a covered servicemem-
ber means the nearest blood relative, other
than the covered servicemember’s spouse,
parent, son, or daughter, in the following
order of priority: blood relatives who have
been granted legal custody of the service-
member by court decree or statutory provi-
sions, brothers and sisters, grandparents,
aunts and uncles, and first cousins, unless
the covered servicemember has specifically
designated in writing another blood relative
as his or her nearest blood relative for pur-
poses of military caregiver leave under the
FMLA. When no such designation is made,
and there are multiple family members with
the same level of relationship to the covered
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servicemember, all such family members
shall be considered the covered
servicemember’s next of kin and may take
FMLA leave to provide care to the covered
servicemember, either consecutively or si-
multaneously. When such designation has
been made, the designated individual shall
be deemed to be the covered servicemember’s
only next of kin. For example, if a covered
servicemember has three siblings and has
not designated a blood relative to provide
care, all three siblings would be considered
the covered servicemember’s next of kin. Al-
ternatively, where a covered servicemember
has a sibling(s) and designates a cousin as
his or her next of kin for FMLA purposes,
then only the designated cousin is eligible as
the covered servicemember’s next of kin. An
employing office is permitted to require an
employee to provide confirmation of covered
family relationship to the covered service-
member pursuant to 825.122(k).

‘“(e) An eligible employee is entitled to 26
workweeks of leave to care for a covered
servicemember with a serious injury or ill-
ness during a single 12-month period.

‘(1) The single 12-month period described
in paragraph (e) of this section begins on the
first day the eligible employee takes FMLA
leave to care for a covered servicemember
and ends 12 months after that date, regard-
less of the method used by the employing of-
fice to determine the employee’s 12 work-
weeks of leave entitlement for other FMLA-
qualifying reasons. If an eligible employee
does not take all of his or her 26 workweeks
of leave entitlement to care for a covered
servicemember during this single 12-month
period, the remaining part of his or her 26
workweeks of leave entitlement to care for
the covered servicemember is forfeited.

‘“(2) The leave entitlement described in
paragraph (e) of this section is to be applied
on a per-covered-servicemember, per-injury
basis such that an eligible employee may be
entitled to take more than one period of 26
workweeks of leave if the leave is to care for
different covered servicemembers or to care
for the same servicemember with a subse-
quent serious injury or illness, except that
no more than 26 workweeks of leave may be
taken within any single 12-month period. An
eligible employee may take more than one
period of 26 workweeks of leave to care for a
covered servicemember with more than one
serious injury or illness only when the seri-
ous injury or illness is a subsequent serious
injury or illness. When an eligible employee
takes leave to care for more than one cov-
ered servicemember or for a subsequent seri-
ous injury or illness of the same covered
servicemember, and the single 12-month pe-
riods corresponding to the different military
caregiver leave entitlements overlap, the
employee is limited to taking no more than
26 workweeks of leave in each single 12-
month period.

‘“(3) An eligible employee is entitled to a
combined total of 26 workweeks of leave for
any FMLA-qualifying reason during the sin-
gle 12-month period described in paragraph
(e) of this section, provided that the em-
ployee is entitled to no more than 12 work-
weeks of leave for one or more of the fol-
lowing: in connection with the birth of a son
or daughter of the employee and in order to
care for such son or daughter; in connection
with the placement of a son or daughter with
the employee for adoption or foster care; in
order to care for the spouse, son, daughter,
or parent with a serious health condition; be-
cause of the employee’s own serious health
condition; or because of a qualifying exi-
gency. Thus, for example, an eligible em-
ployee may, during the single 12-month pe-
riod, take 16 workweeks of FMLA leave to
care for a covered servicemember and 10
workweeks of FMLA leave to care for a new-
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born child. However, the employee may not
take more than 12 weeks of FMLA leave to
care for the newborn child during the single
12-month period, even if the employee takes
fewer than 14 workweeks of FMLA leave to
care for a covered servicemember.

‘“(4) In all circumstances, including for
leave taken to care for a covered service-
member, the employing office is responsible
for designating leave, paid or unpaid, as
FMLA-qualifying, and for giving notice of
the designation to the employee as provided
in 825.300. In the case of leave that qualifies
as both leave to care for a covered service-
member and leave to care for a family mem-
ber with a serious health condition during
the single 12-month period described in para-
graph (e) of this section, the employing of-
fice must designate such leave as leave to
care for a covered servicemember in the first
instance. Leave that qualifies as both leave
to care for a covered servicemember and
leave taken to care for a family member
with a serious health condition during the
single 12-month period described in para-
graph (e) of this section must not be des-
ignated and counted as both leave to care for
a covered servicemember and leave to care
for a family member with a serious health
condition. As is the case with leave taken for
other qualifying reasons, employing offices
may retroactively designate leave as leave
to care for a covered servicemember pursu-
ant to 825.301(d).

“(f) Spouses who are eligible for FMLA
leave and are employed by the same covered
employing office may be limited to a com-
bined total of 26 workweeks of leave during
the single 12-month period described in para-
graph (e) of this section if the leave is taken
for birth of the employee’s son or daughter
or to care for the child after birth, for place-
ment of a son or daughter with the employee
for adoption or foster care, or to care for the
child after placement, to care for the em-
ployee’s parent with a serious health condi-
tion, or to care for a covered servicemember
with a serious injury or illness. This limita-
tion on the total weeks of leave applies to
leave taken for the reasons specified as long
as the spouses are employed by the same em-
ploying office. It would apply, for example,
even though the spouses are employed at two
different worksites. On the other hand, if one
spouse is ineligible for FMLA leave, the
other spouse would be entitled to a full 26
workweeks of FMLA leave.

“Subpart B—Employee Leave Entitlements
Under The Family And Medical Leave Act,
As Made Applicable By The Congressional
Accountability Act

“§ 825.200 Amount of leave
‘‘(a) Except in the case of leave to care for

a covered servicemember with a serious in-

jury or illness, an eligible employee’s FMLA

leave entitlement is limited to a total of 12

workweeks of leave during any 12-month pe-

riod for any one, or more, of the following
reasons:

‘(1) The birth of the employee’s son or
daughter, and to care for the newborn child;

‘(2) The placement with the employee of a
son or daughter for adoption or foster care,
and to care for the newly placed child;

‘“(8) To care for the employee’s spouse, son,
daughter, or parent with a serious health
condition;

‘“(4) Because of a serious health condition
that makes the employee unable to perform
one or more of the essential functions of his
or her job; and

‘“(6) Because of any qualifying exigency
arising out of the fact that the employee’s
spouse, son, daughter, or parent is a military
member on covered active duty status (or
has been notified of an impending call or
order to covered active duty).
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‘““(b) An employing office is permitted to
choose any one of the following methods for
determining the 12-month period in which
the 12 weeks of leave entitlement described
in paragraph (a) of this section occurs:

‘(1) The calendar year;

‘(2) Any fixed 12-month leave year, such as
a fiscal year or a year starting on an employ-
ee’s anniversary date;

‘(3) The 12-month period measured forward
from the date any employee’s first FMLA
leave under paragraph (a) begins; or

‘““(4) A ‘rolling’ 12-month period measured
backward from the date an employee uses
any FMLA leave as described in paragraph
(a).
‘“(¢) Under methods in paragraphs (b)(1)
and (b)(2) of this section an employee would
be entitled to up to 12 weeks of FMLA leave
at any time in the fixed 12-month period se-
lected. An employee could, therefore, take 12
weeks of leave at the end of the year and 12
weeks at the beginning of the following year.
Under the method in paragraph (b)(3) of this
section, an employee would be entitled to 12
weeks of leave during the year beginning on
the first date FMLA leave is taken; the next
12-month period would begin the first time
FMLA leave is taken after completion of any
previous 12-month period. Under the method
in paragraph (b)(4) of this section, the ‘roll-
ing’ 12-month period, each time an employee
takes FMLA leave the remaining leave enti-
tlement would be any balance of the 12
weeks which has not been used during the
immediately preceding 12 months. For exam-
ple, if an employee has taken eight weeks of
leave during the past 12 months, an addi-
tional four weeks of leave could be taken. If
an employee used four weeks beginning Feb-
ruary 1, 2008, four weeks beginning June 1,
2008, and four weeks beginning December 1,
2008, the employee would not be entitled to
any additional leave until February 1, 2009.
However, beginning on February 1, 2009, the
employee would again be eligible to take
FMLA leave, recouping the right to take the
leave in the same manner and amounts in
which it was used in the previous year. Thus,
the employee would recoup (and be entitled
to use) one additional day of FMLA leave
each day for four weeks, commencing Feb-
ruary 1, 2009. The employee would also begin
to recoup additional days beginning on June
1, 2009, and additional days beginning on De-
cember 1, 2009. Accordingly, employing of-
fices using the rolling 12-month period may
need to calculate whether the employee is
entitled to take FMLA leave each time that
leave is requested, and employees taking
FMLA leave on such a basis may fall in and
out of FMLA protection based on their
FMLA usage in the prior 12 months. For ex-
ample, in the example above, if the employee
needs six weeks of leave for a serious health
condition commencing February 1, 2009, only
the first four weeks of the leave would be
FMLA-protected.

“(d)(1) Employing offices will be allowed to
choose any one of the alternatives in para-
graph (b) of this section for the leave entitle-
ments described in paragraph (a) of this sec-
tion provided the alternative chosen is ap-
plied consistently and uniformly to all em-
ployees. An employing office wishing to
change to another alternative is required to
give at least 60 days’ notice to all employees,
and the transition must take place in such a
way that the employees retain the full ben-
efit of 12 weeks of leave under whichever
method affords the greatest benefit to the
employee. Under no circumstances may a
new method be implemented in order to
avoid the CAA’s FMLA leave requirements.

“(2) [Reserved]

‘“(e) If an employing office fails to select
one of the options in paragraph (b) of this
section for measuring the 12-month period
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for the leave entitlements described in para-
graph (a), the option that provides the most
beneficial outcome for the employee will be
used. The employing office may subse-
quently select an option only by providing
the 60-day notice to all employees of the op-
tion the employing office intends to imple-
ment. During the running of the 60-day pe-
riod any other employee who needs FMLA
leave may use the option providing the most
beneficial outcome to that employee. At the
conclusion of the 60-day period the employ-
ing office may implement the selected op-
tion.

““(f) An eligible employee’s FMLA leave en-
titlement is limited to a total of 26 work-
weeks of leave during a single 12-month pe-
riod to care for a covered servicemember
with a serious injury or illness. An employ-
ing office shall determine the single 12-
month period in which the 26 weeks of leave
entitlement described in this paragraph oc-
curs using the 12-month period measured for-
ward from the date an employee’s first
FMLA leave to care for the covered service-
member begins. See 825.127(e)(1).

‘‘(g) During the single 12-month period de-
scribed in paragraph (f), an eligible employ-
ee’s FMLA leave entitlement is limited to a
combined total of 26 workweeks of FMLA
leave for any qualifying reason. See
825.127(e)(3).

‘““(h) For purposes of determining the
amount of leave used by an employee, the
fact that a holiday may occur within the
week taken as FMLA leave has no effect; the
week is counted as a week of FMLA leave.
However, if an employee is using FMLA
leave in increments of less than one week,
the holiday will not count against the em-
ployee’s FMLA entitlement unless the em-
ployee was otherwise scheduled and expected
to work during the holiday. Similarly, if for
some reason the employing office’s business
activity has temporarily ceased and employ-
ees generally are not expected to report for
work for one or more weeks (e.g., a school
closing two weeks for the Christmas/New
Year holiday or the summer vacation or an
employing office closing the office for re-
pairs), the days the employing office’s activi-
ties have ceased do not count against the
employee’s FMLA leave entitlement. Meth-
ods for determining an employee’s 12-week
leave entitlement are also described in
825.205.

‘“(i)(1) If employing offices jointly employ
an employee, and if they designate a primary
employing office pursuant to 825.106(c), the
primary employing office may choose any
one of the alternatives in paragraph (b) of
this section for measuring the 12-month pe-
riod, provided that the alternative chosen is
applied consistently and uniformly to all
employees of the primary employing office
including the jointly employed employee.

‘“(2) If employing offices fail to designate a
primary employing office pursuant to
825.106(c), an employee jointly employed by
the employing offices may, by so notifying
one of the employing offices, select that em-
ploying office to be the primary employing
office of the employee for purposes of the ap-
plication of paragraphs (d) and (e) of this sec-
tion.

‘“(j) If, before beginning employment with
an employing office, an employee had been
employed by another employing office, the
subsequent employing office may count
against the employee’s FMLA leave entitle-
ment FMLA leave taken from the prior em-
ploying office, so long as the prior employing
office properly designated the leave as
FMLA under these regulations or other ap-
plicable requirements.

“§825.201 Leave to care for a parent

‘““(a) General rule. An eligible employee is

entitled to FMLA leave if needed to care for
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the employee’s parent with a serious health
condition. Care for parents-in-law is not cov-
ered by the FMLA. See 825.122(c) for defini-
tion of parent.

“(b) Same employing office limitation.
Spouses who are eligible for FMLA leave and
are employed by the same covered employing
office may be limited to a combined total of
12 weeks of leave during any 12-month period
if the leave is taken to care for the employ-
ee’s parent with a serious health condition,
for the birth of the employee’s son or daugh-
ter or to care for the child after the birth, or
for placement of a son or daughter with the
employee for adoption or foster care or to
care for the child after placement. This limi-
tation on the total weeks of leave applies to
leave taken for the reasons specified as long
as the spouses are employed by the same em-
ploying office. It would apply, for example,
even though the spouses are employed at two
different worksites of an employing office.
On the other hand, if one spouse is ineligible
for FMLA leave, the other spouse would be
entitled to a full 12 weeks of FMLA leave.
Where the spouses both use a portion of the
total 12-week FMLA leave entitlement for
either the birth of a child, for placement for
adoption or foster care, or to care for a par-
ent, the spouses would each be entitled to
the difference between the amount he or she
has taken individually and 12 weeks for
FMLA leave for other purposes. For example,
if each spouse took six weeks of leave to care
for a parent, each could use an additional six
weeks due to his or her own serious health
condition or to care for a child with a serious
health condition. See also 825.127(d).

“§ 825.202 Intermittent leave or reduced leave
schedule

‘‘(a) Definition. FMLA leave may be taken
intermittently or on a reduced leave sched-
ule under certain circumstances. Intermit-
tent leave is FMLA leave taken in separate
blocks of time due to a single qualifying rea-
son. A reduced leave schedule is a leave
schedule that reduces an employee’s usual
number of working hours per workweek, or
hours per workday. A reduced leave schedule
is a change in the employee’s schedule for a
period of time, normally from full-time to
part-time.

“(b) Medical necessity. For intermittent
leave or leave on a reduced leave schedule
taken because of one’s own serious health
condition, to care for a spouse, parent, son,
or daughter with a serious health condition,
or to care for a covered servicemember with
a serious injury or illness, there must be a
medical need for leave and it must be that
such medical need can be best accommo-
dated through an intermittent or reduced
leave schedule. The treatment regimen and
other information described in the certifi-
cation of a serious health condition and in
the certification of a serious injury or ill-
ness, if required by the employing office, ad-
dresses the medical necessity of intermittent
leave or leave on a reduced leave schedule.
See 825.306, 825.310. Leave may be taken
intermittently or on a reduced leave sched-
ule when medically necessary for planned
and/or unanticipated medical treatment of a
serious health condition or of a covered
servicemember’s serious injury or illness, or
for recovery from treatment or recovery
from a serious health condition or a covered
servicemember’s serious injury or illness. It
may also be taken to provide care or psycho-
logical comfort to a covered family member
with a serious health condition or a covered
servicemember with a serious injury or ill-
ness.

‘(1) Intermittent leave may be taken for a
serious health condition of a spouse, parent,
son, or daughter, for the employee’s own se-
rious health condition, or a serious injury or
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illness of a covered servicemember which re-
quires treatment by a health care provider
periodically, rather than for one continuous
period of time, and may include leave of pe-
riods from an hour or more to several weeks.
Examples of intermittent leave would in-
clude leave taken on an occasional basis for
medical appointments, or leave taken sev-
eral days at a time spread over a period of
six months, such as for chemotherapy. A
pregnant employee may take leave intermit-
tently for prenatal examinations or for her
own condition, such as for periods of severe
morning sickness. An example of an em-
ployee taking leave on a reduced leave
schedule is an employee who is recovering
from a serious health condition and is not
strong enough to work a full-time schedule.

“(2) Intermittent or reduced schedule leave
may be taken for absences where the em-
ployee or family member is incapacitated or
unable to perform the essential functions of
the position because of a chronic serious
health condition or a serious injury or ill-
ness of a covered servicemember, even if he
or she does not receive treatment by a
health care provider. See 825.113 and 825.127.

‘‘(c) Birth or placement. When leave is taken
after the birth of a healthy child or place-
ment of a healthy child for adoption or fos-
ter care, an employee may take leave inter-
mittently or on a reduced leave schedule
only if the employing office agrees. Such a
schedule reduction might occur, for example,
where an employee, with the employing of-
fice’s agreement, works part-time after the
birth of a child, or takes leave in several seg-
ments. The employing office’s agreement is
not required, however, for leave during
which the expectant mother has a serious
health condition in connection with the
birth of her child or if the newborn child has
a serious health condition. See 825.204 for
rules governing transfer to an alternative
position that better accommodates intermit-
tent leave. See also 825.120 (pregnancy) and
825.121 (adoption and foster care).

“(d) Qualifying exigency. Leave due to a
qualifying exigency may be taken on an
intermittent or reduced leave schedule basis.
“§825.203 Scheduling of intermittent or re-

duced schedule leave

‘‘Eligible employees may take FMLA leave
on an intermittent or reduced schedule basis
when medically necessary due to the serious
health condition of a covered family member
or the employee or the serious injury or ill-
ness of a covered servicemember. See 825.202.
Eligible employees may also take FMLA
leave on an intermittent or reduced schedule
basis when necessary because of a qualifying
exigency. If an employee needs leave inter-
mittently or on a reduced leave schedule for
planned medical treatment, then the em-
ployee must make a reasonable effort to
schedule the treatment so as not to disrupt
unduly the employing office’s operations.
“§825.204 Transfer of an employee to an al-

ternative position during intermittent

leave or reduced schedule leave

‘“‘(a) Transfer or reassignment. If an em-
ployee needs intermittent leave or leave on a
reduced leave schedule that is foreseeable
based on planned medical treatment for the
employee, a family member, or a covered
servicemember, including during a period of
recovery from one’s own serious health con-
dition, a serious health condition of a
spouse, parent, son, or daughter, or a serious
injury or illness of a covered servicemember,
or if the employing office agrees to permit
intermittent or reduced schedule leave for
the birth of a child or for placement of a
child for adoption or foster care, the employ-
ing office may require the employee to
transfer temporarily, during the period the
intermittent or reduced leave schedule is re-
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quired, to an available alternative position
for which the employee is qualified and
which better accommodates recurring peri-
ods of leave than does the employee’s regular
position. See 825.601 for special rules applica-
ble to instructional employees of schools.

‘““(b) Compliance. Transfer to an alternative
position may require compliance with any
applicable collective bargaining agreement
and Federal law (such as the Americans with
Disabilities Act, as made applicable by the
CAA). Transfer to an alternative position
may include altering an existing job to bet-
ter accommodate the employee’s need for
intermittent or reduced scheduled leave.

“(c) Equivalent pay and benefits. The alter-
native position must have equivalent pay
and benefits. An alternative position for
these purposes does not have to have equiva-
lent duties. The employing office may in-
crease the pay and benefits of an existing al-
ternative position, so as to make them
equivalent to the pay and benefits of the em-
ployee’s regular job. The employing office
may also transfer the employee to a part-
time job with the same hourly rate of pay
and benefits, provided the employee is not
required to take more leave than is medi-
cally necessary. For example, an employee
desiring to take leave in increments of four
hours per day could be transferred to a half-
time job, or could remain in the employee’s
same job on a part-time schedule, paying the
same hourly rate as the employee’s previous
job and enjoying the same benefits. The em-
ploying office may not eliminate benefits
which otherwise would not be provided to
part-time employees; however, an employing
office may proportionately reduce benefits
such as vacation leave where an employing
office’s normal practice is to base such bene-
fits on the number of hours worked.

‘“(d) Employing office limitations. An employ-
ing office may not transfer the employee to
an alternative position in order to discour-
age the employee from taking leave or other-
wise work a hardship on the employee. For
example, a white collar employee may not be
assigned to perform laborer’s work; an em-
ployee working the day shift may not be re-
assigned to the graveyard shift; an employee
working in the headquarters facility may
not be reassigned to a branch a significant
distance away from the employee’s normal
job location. Any such attempt on the part
of the employing office to make such a
transfer will be held to be contrary to the
prohibited acts provisions of the FMLA, as
made applicable by the CAA.

‘‘(e) Reinstatement of employee. When an em-
ployee who is taking leave intermittently or
on a reduced leave schedule and has been
transferred to an alternative position no
longer needs to continue on leave and is able
to return to full-time work, the employee
must be placed in the same or equivalent job
as the job he or she left when the leave com-
menced. An employee may not be required to
take more leave than necessary to address
the circumstance that precipitated the need
for leave.

“§825.205 Increments of fmla leave for inter-
mittent or reduced schedule leave

“(a) Minimum increment. (1) When an em-
ployee takes FMLA leave on an intermittent
or reduced leave schedule basis, the employ-
ing office must account for the leave using
an increment no greater than the shortest
period of time that the employing office uses
to account for use of other forms of leave
provided that it is not greater than one hour
and provided further that an employee’s
FMLA leave entitlement may not be reduced
by more than the amount of leave actually
taken. An employing office may not require
an employee to take more leave than is nec-
essary to address the circumstances that
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precipitated the need for the leave, provided
that the leave is counted using the shortest
increment of leave used to account for any
other type of leave. See also 825.205(a)(2) for
the physical impossibility exception, and
825.600 and 825.601 for special rules applicable
to employees of schools. If an employing of-
fice uses different increments to account for
different types of leave, the employing office
must account for FMLA leave in the small-
est increment used to account for any other
type of leave. For example, if an employing
office accounts for the use of annual leave in
increments of one hour and the use of sick
leave in increments of one-half hour, then
FMLA leave use must be accounted for using
increments no larger than one-half hour. If
an employing office accounts for use of leave
in varying increments at different times of
the day or shift, the employing office may
also account for FMLA leave in varying in-
crements, provided that the increment used
for FMLA leave is no greater than the small-
est increment used for any other type of
leave during the period in which the FMLA
leave is taken. If an employing office ac-
counts for other forms of leave use in incre-
ments greater than one hour, the employing
office must account for FMLA leave use in
increments no greater than one hour. An em-
ploying office may account for FMLA leave
in shorter increments than used for other
forms of leave. For example, an employing
office that accounts for other forms of leave
in one hour increments may account for
FMLA leave in a shorter increment when the
employee arrives at work several minutes
late, and the employing office wants the em-
ployee to begin work immediately. Such ac-
counting for FMLA leave will not alter the
increment considered to be the shortest pe-
riod used to account for other forms of leave
or the use of FMLA leave in other cir-
cumstances. In all cases, employees may not
be charged FMLA leave for periods during
which they are working.

‘(2) Where it is physically impossible for
an employee using intermittent leave or
working a reduced leave schedule to com-
mence or end work mid-way through a shift,
such as where a flight attendant or a rail-
road conductor is scheduled to work aboard
an airplane or train, or a laboratory em-
ployee is unable to enter or leave a sealed
‘clean room’ during a certain period of time
and no equivalent position is available, the
entire period that the employee is forced to
be absent is designated as FMLA leave and
counts against the employee’s FMLA entitle-
ment. The period of the physical impos-
sibility is limited to the period during which
the employing office is unable to permit the
employee to work prior to a period of FMLA
leave or return the employee to the same or
equivalent position due to the physical im-
possibility after a period of FMLA leave. See
825.214.

““(b) Calculation of leave. (1) When an em-
ployee takes leave on an intermittent or re-
duced leave schedule, only the amount of
leave actually taken may be counted toward
the employee’s leave entitlement. The actual
workweek is the basis of leave entitlement.
Therefore, if an employee who would other-
wise work 40 hours a week takes off eight
hours, the employee would use one-fifth (1/5)
of a week of FMLA leave. Similarly, if a full-
time employee who would otherwise work
eight-hour days works four-hour days under
a reduced leave schedule, the employee
would use one half (1/2) week of FMLA leave
each week. Where an employee works a part-
time schedule or variable hours, the amount
of FMLA leave that an employee uses is de-
termined on a pro rata or proportional basis.
If an employee who would otherwise work 30
hours per week, but works only 20 hours a
week under a reduced leave schedule, the
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employee’s 10 hours of leave would con-
stitute one-third (1/3) of a week of FMLA
leave for each week the employee works the
reduced leave schedule. An employing office
may convert these fractions to their hourly
equivalent so long as the conversion equi-
tably reflects the employee’s total normally
scheduled hours. An employee does not ac-
crue FMLA-protected leave at any particular
hourly rate. An eligible employee is entitled
to up to a total of 12 workweeks of leave, or
26 workweeks in the case of military care-
giver leave, and the total number of hours
contained in those workweeks is necessarily
dependent on the specific hours the em-
ployee would have worked but for the use of
leave. See also 825.601 and 825.602 on special
rules for schools.

‘(2) If an employing office has made a per-
manent or long-term change in the employ-
ee’s schedule (for reasons other than FMLA,
and prior to the notice of need for FMLA
leave), the hours worked under the new
schedule are to be used for making this cal-
culation.

‘(3) If an employee’s schedule varies from
week to week to such an extent that an em-
ploying office is unable to determine with
any certainty how many hours the employee
would otherwise have worked (but for the
taking of FMLA leave), a weekly average of
the hours worked over the 12 months prior to
the beginning of the leave period (including
any hours for which the employee took leave
of any type) would be used for calculating
the employee’s leave entitlement.

‘“‘(c) Owvertime. If an employee would nor-
mally be required to work overtime, but is
unable to do so because of a FMLA-quali-
fying reason that limits the employee’s abil-
ity to work overtime, the hours which the
employee would have been required to work
may be counted against the employee’s
FMLA entitlement. In such a case, the em-
ployee is using intermittent or reduced
schedule leave. For example, if an employee
would normally be required to work for 48
hours in a particular week, but due to a seri-
ous health condition the employee is unable
to work more than 40 hours that week, the
employee would wutilize eight hours of
FMLA-protected leave out of the 48-hour
workweek, or one-sixth (1/6) of a week of
FMLA leave. Voluntary overtime hours that
an employee does not work due to an FMLA-
qualifying reason may mnot be counted
against the employee’s FMLA leave entitle-
ment.

“§ 825.206 Interaction with the FLSA, as made
applicable by the congressional account-
ability act
‘‘(a) Leave taken under FMLA, as made ap-

plicable by the CAA, may be unpaid. If an
employee is otherwise exempt from min-
imum wage and overtime requirements of
the Fair Labor Standards Act (FLSA), as
made applicable by the CAA, and as exempt
under regulations issued by the Board, at
part 541, providing unpaid FMLA-qualifying
leave to such an employee will not cause the
employee to lose the FLSA exemption. This
means that under regulations currently in
effect, where an employee meets the speci-
fied duties test, is paid on a salary basis, and
is paid a salary of at least the amount speci-
fied in the regulations, the employing office
may make deductions from the employee’s
salary for any hours taken as intermittent
or reduced FMLA leave within a workweek,
without affecting the exempt status of the
employee.

‘““(b) For an employee paid in accordance
with a fluctuating workweek method of pay-
ment for overtime, where permitted by sec-
tion 203 of the CAA (2 U.S.C. 1313), the em-
ploying office, during the period in which
intermittent or reduced schedule FMLA
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leave is scheduled to be taken, may com-
pensate an employee on an hourly basis and
pay only for the hours the employee works,
including time and one-half the employee’s
regular rate for overtime hours. The change
to payment on an hourly basis would include
the entire period during which the employee
is taking intermittent leave, including
weeks in which no leave is taken. The hourly
rate shall be determined by dividing the em-
ployee’s weekly salary by the employee’s
normal or average schedule of hours worked
during weeks in which FMLA leave is not
being taken. If an employing office chooses
to follow this exception from the fluctuating
workweek method of payment, the employ-
ing office must do so uniformly, with respect
to all employees paid on a fluctuating work-
week basis for whom FMLA leave is taken on
an intermittent or reduced leave schedule
basis. If an employing office does not elect to
convert the employee’s compensation to
hourly pay, no deduction may be taken for
FMLA leave absences. Once the need for
intermittent or reduced scheduled leave is
over, the employee may be restored to pay-
ment on a fluctuating workweek basis.

““(c) This special exception to the salary
basis requirements of the FLSA exemption
or fluctuating workweek payment require-
ments applies only to employees of covered
employing offices who are eligible for FMLA
leave, and to leave which qualifies as FMLA
leave. Hourly or other deductions which are
not in accordance with the Board’s FLSA
regulations at part 541 or with a permissible
fluctuating workweek method of payment
for overtime may not be taken, for example,
where the employee has not worked long
enough to be eligible for FMLA leave with-
out potentially affecting the employee’s eli-
gibility for exemption. Nor may deductions
which are not permitted by the Board’s
FLSA regulations at part 541 or by a permis-
sible fluctuating workweek method of pay-
ment for overtime be taken from such an
employee’s salary for any leave which does
not qualify as FMLA leave, for example, de-
ductions from an employee’s pay for leave
required under an employing office’s policy
or practice for a reason which does not qual-
ify as FMLA leave, e.g., leave to care for a
grandparent or for a medical condition which
does not qualify as a serious health condi-
tion or serious injury or illness; or for leave
which is more generous than provided by the
FMLA, as made applicable by the CAA. Em-
ploying offices may comply with the employ-
ing office’s own policy/practice under these
circumstances and maintain the employee’s
eligibility for exemption or for the fluc-
tuating workweek method of pay by not tak-
ing hourly deductions from the employee’s
pay, in accordance with FLSA requirements,
as made applicable by the CAA, or may take
such deductions, treating the employee as an
hourly employee and pay overtime premium
pay for hours worked over 40 in a workweek.
“§$825.207 Substitution of paid leave, gen-

erally

‘““(a) Generally, FMLA leave is unpaid
leave. However, under the circumstances de-
scribed in this section, the FMLA, as made
applicable by the CAA, permits an eligible
employee to choose to substitute accrued
paid leave for unpaid FMLA leave. Subject
to 825.208, if an employee does not choose to
substitute accrued paid leave, the employing
office may require the employee to sub-
stitute accrued paid leave for unpaid FMLA
leave. The term substitute means that the
paid leave provided by the employing office,
and accrued pursuant to established policies
of the employing office, will run concur-
rently with the unpaid FMLA leave. Accord-
ingly, the employee receives pay pursuant to
the employing office’s applicable paid leave
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policy during the period of otherwise unpaid
FMLA leave. An employee’s ability to sub-
stitute accrued paid leave is determined by
the terms and conditions of the employing
office’s normal leave policy. When an em-
ployee chooses, or an employing office re-
quires, substitution of accrued paid leave,
the employing office must inform the em-
ployee that the employee must satisfy any
procedural requirements of the paid leave
policy only in connection with the receipt of
such payment. See 825.300(c). If an employee
does not comply with the additional require-
ments in an employing office’s paid leave
policy, the employee is not entitled to sub-
stitute accrued paid leave, but the employee
remains entitled to take unpaid FMLA leave.
Employing offices may not discriminate
against employees on FMLA leave in the ad-
ministration of their paid leave policies.

““(b) If neither the employee nor the em-
ploying office elects to substitute paid leave
for unpaid FMLA leave under the above con-
ditions and circumstances, the employee will
remain entitled to all the paid leave which is
earned or accrued under the terms of the em-
ploying office’s plan.

‘“(c) If an employee uses paid leave under
circumstances which do not qualify as FMLA
leave, the leave will not count against the
employee’s FMLA leave entitlement. For ex-
ample, paid sick leave used for a medical
condition which is not a serious health con-
dition or serious injury or illness does not
count against the employee’s FMLA leave
entitlement.

‘“(d) Leave taken pursuant to a disability
leave plan would be considered FMLA leave
for a serious health condition and counted in
the leave entitlement permitted under
FMLA if it meets the criteria set forth above
in 825.112 through 825.115. In such cases, the
employing office may designate the leave as
FMLA leave and count the leave against the
employee’s FMLA leave entitlement. Be-
cause leave pursuant to a disability benefit
plan is not unpaid, the provision for substi-
tution of the employee’s accrued paid leave
is inapplicable, and neither the employee nor
the employing office may require the substi-
tution of paid leave. However, employing of-
fices and employees may agree to have paid
leave supplement the disability plan bene-
fits, such as in the case where a plan only
provides replacement income for two-thirds
of an employee’s salary.

‘‘(e) The FMLA, as made applicable by the
CAA, provides that a serious health condi-
tion may result from injury to the employee
on or off the job. If the employing office des-
ignates the leave as FMLA leave in accord-
ance with 825.300(d), the leave counts against
the employee’s FMLA leave entitlement. Be-
cause the workers’ compensation absence is
not unpaid, the provision for substitution of
the employee’s accrued paid leave is not ap-
plicable, and neither the employee nor the
employing office may require the substi-
tution of paid leave. However, employing of-
fices and employees may agree, to have paid
leave supplement workers’ compensation
benefits, such as in the case where workers’
compensation only provides replacement in-
come for two-thirds of an employee’s salary.
If the health care provider treating the em-
ployee for the workers’ compensation injury
certifies the employee is able to return to a
light duty job but is unable to return to the
same or equivalent job, the employee may
decline the employing office’s offer of a light
duty job. As a result, the employee may lose
workers’ compensation payments, but is en-
titled to remain on unpaid FMLA leave until
the employee’s FMLA leave entitlement is
exhausted. As of the date workers’ com-
pensation benefits cease, the substitution
provision becomes applicable and either the
employee may elect or the employing office
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may require the use of accrued paid leave.
See also 825.210(f), 825.216(d), 825.220(d),
825.307(a) and 825.702 (d)(1) and (2) regarding
the relationship between workers’ compensa-
tion absences and FMLA leave.

‘“(f) Under the FLSA, as made applicable
by the CAA, an employing office always has
the right to cash out an employee’s compen-
satory time or to require the employee to
use the time. Therefore, if an employee re-
quests and is permitted to use accrued com-
pensatory time to receive pay for time taken
off for an FMLA reason, or if the employing
office requires such use pursuant to the
FLSA, the time taken may be counted
against the employee’s FMLA leave entitle-
ment.

“§825.208 Substitution of paid leave—special
rule for paid parental leave

‘‘(a) This section applies to births or place-
ments occurring on or after October 1, 2020.

“‘(b) This section provides the basis for de-
termining the periods of unpaid leave for
which paid parental leave or accrued paid
leave may be substituted in connection with:

‘(1) The birth of a son or daughter, and to
care for the newborn child (See 825.120); or

‘(2) The placement of a son or daughter
with the employee for adoption or foster care
and the care of such son or daughter (See
825.121);

‘“(c) Leave connected to birth or placement.
For unpaid leave described in paragraph (b)
of this section, an employee may elect to
substitute—

‘(1) Up to 12 workweeks of paid parental
leave in connection with the occurrence of a
birth or placement, and

‘(2) Any additional paid annual, vacation,
personal, family, medical, or sick leave pro-
vided by the employing office to such em-
ployee.

“(d) Leave entitlement. Since an employee
may use only 12 weeks of unpaid FMLA leave
in any 12-month period under 825.200(a), any
use of unpaid FMLA leave not associated
with paid parental leave may affect an em-
ployee’s ability to use the full 12 weeks of
paid parental leave within a single 12-month
period. The specific amount of paid parental
leave available will depend on when the em-
ployee uses various types of unpaid FMLA
leave relative to any 12-month period estab-
lished under 825.200(b).

‘‘(e) Employee entitlement to substitute. (1)
An employee is entitled to substitute paid
leave for leave without pay as provided in
paragraph (c) of this section.

‘“(2) An employing office may not require
that an employee first use all or any portion
of the leave described in subparagraph (c)(2)
of this section before being allowed to use
the leave described in subparagraph (c)(1) of
this section.

‘“(3) An employing office may not require
an employee to substitute paid leave for
leave without pay as described in subpara-
graph (c¢)(2) of this section.

‘(4 An employee may request to use an-
nual, vacation, personal, family, medical, or
sick leave for the reasons described in para-
graph (b) of this section without invoking
family and medical leave, and, in that case,
the employing office exercises its normal au-
thority with respect to approving or dis-
approving the timing of when the leave may
be used. If the employing office grants the
leave request, it must designate whether any
leave granted is FMLA leave, in accordance
with sections 825.300 and 825.301.

““(f) Notification by employee and retroactive
substitution. (1) An employee must notify the
employing office of the employee’s election
to substitute paid leave for leave without
pay under this section prior to the date such
paid leave commences (i.e., no retroactive
substitution), except as provided in para-
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graphs (f)(2) and (f)(3) of this section, and
provided such retroactive substitution does
not violate any applicable law or regulation.

‘“(2) An employee may retroactively sub-
stitute paid leave for leave without pay as
permitted in paragraph (c) of this section, if
the substitution is made in conjunction with
the retroactive granting of leave without
pay.

‘“(3) An employee may retroactively sub-
stitute transferred (donated) annual leave
for leave without pay granted under this sub-
part.

‘“(g) Pay during leave. The pay an employee
receives when using paid parental leave shall
be the same pay the employee would receive
if the employee were using annual leave.

“(h) Treatment of unused leave. If an em-
ployee has any unused balance of paid paren-
tal leave that remains at the end of the 12-
month period following the birth or place-
ment involved, the entitlement to the un-
used leave elapses at that time. No payment
may be made for unused paid parental leave
that has expired. Paid parental leave may
not be considered annual leave for purposes
of making a lump-sum payment for annual
leave or for any other purpose. The forfeiture
of any unused balance of paid parental leave
does not impact an employee’s ability to use
unpaid FMLA leave for other qualifying rea-
sons, if eligible pursuant to 825.110, 825.112
and 825.200.

‘(1) Employing office responsibilities. An em-
ploying office that has employees covered by
this subpart is responsible for the proper ad-
ministration of 825.208, including the respon-
sibility of informing employees of their enti-
tlements and obligations.

“(j) Library of Congress. The OCWR will
defer to supplemental regulations on paid pa-
rental leave issued by the Library of Con-
gress pursuant to the authority in section
107 of the Family and Medical Leave Act of
1993, provided those supplemental regula-
tions are consistent with the regulations in
this subpart.

‘“(k) Work obligation. Paid parental leave
under this subpart shall apply without re-
gard to:

‘(1) the limitations in subparagraphs (E),
(F), or (G) of section 6382(d)(2) of title 5,
United States Code (requiring employees of
executive branch agencies to agree in writ-
ing to work for the executive branch agency
for at least 12 months after returning from
leave); or

‘“(2) the limitations in 825.213 (permitting
employing offices to recover an amount
equal to the total amount of government
contributions for maintaining such employ-
ee’s health coverage if the employee fails to
return from leave).

“(1) Cases of employee incapacitation. (1) If
an employing office determines that an oth-
erwise eligible employee who could have
made an election for a past leave period to
substitute paid parental leave (as provided in
paragraph (c) of this section) was physically
or mentally incapable of doing so during
that past period, the employee may, within 5
workdays of the employee’s return to duty
status, make an election to substitute paid
parental leave for applicable unpaid FMLA
leave under paragraph (c) of this section on
a retroactive basis, provided such retroactive
substitution does not violate any applicable
law or regulation. Such a retroactive elec-
tion shall be effective on the date that such
an election would have been effective if the
employee had not been incapacitated at the
time.

‘“(2) If an employing office learns that an
otherwise eligible employee is physically or
mentally incapable of making an election to
substitute paid parental leave (as provided in
825.207), the employing office must, upon the
request of a personal representative of the
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employee, provide conditional approval of
substitution of paid parental leave for appli-
cable unpaid FMLA leave on a prospective
basis. The conditional approval is based on
the presumption that the employee would
have elected to substitute paid parental
leave for the applicable unpaid FMLA leave.
An employee may, within 5 workdays of the
employee’s return to duty status, request to
substitute other leave for the paid parental
leave.

““(m) Cases of multiple children born or placed
in the same time period. (1) If an employee has
multiple children born or placed on the same
day, the multiple-child birth/placement
event is considered to be a single event that
triggers a single entitlement of up to 12
weeks of paid parental leave under paragraph
(d) of this section.

‘(2) If an employee has one or more chil-
dren born or placed during the 12-month pe-
riod following the date of an earlier birth or
placement of a child of the employee, the
provisions of this subpart shall be independ-
ently administered for each birth or place-
ment event.

“§ 825.209 Maintenance of employee benefits

‘‘(a) During any FMLA leave, an employing
office must maintain the employee’s cov-
erage under the Federal Employees Health
Benefits Program or any group health plan
(as defined in the Internal Revenue Code of
1986 at 26 U.S.C. 5000(b)(1)) on the same con-
ditions as coverage would have been provided
if the employee had been continuously em-
ployed during the entire leave period. All
employing offices are subject to the require-
ments of the FMLA, as made applicable by
the CAA, to maintain health coverage. The
definition of group health plan is set forth in
825.102. For purposes of FMLA, the term
group health plan shall not include an insur-
ance program providing health coverage
under which employees purchase individual
policies from insurers provided that:

‘(1) No contributions are made by the em-
ploying office;

‘(2) Participation in the program is com-
pletely voluntary for employees;

‘“(38) The sole functions of the employing of-
fice with respect to the program are, without
endorsing the program, to permit the insurer
to publicize the program to employees, to
collect premiums through payroll deductions
and to remit them to the insurer;

‘“(4) The employing office receives no con-
sideration in the form of cash or otherwise in
connection with the program, other than
reasonable compensation, excluding any
profit, for administrative services actually
rendered in connection with payroll deduc-
tion; and

‘“(6) The premium charged with respect to
such coverage does not increase in the event
the employment relationship terminates.

‘““(b) The same group health plan benefits
provided to an employee prior to taking
FMLA leave must be maintained during the
FMLA leave. For example, if family member
coverage is provided to an employee, family
member coverage must be maintained during
the FMLA leave. Similarly, benefit coverage
during FMLA leave for medical care, sur-
gical care, hospital care, dental care, eye
care, mental health counseling, substance
abuse treatment, etc., must be maintained
during leave if provided in an employing of-
fice’s group health plan, including a supple-
ment to a group health plan, whether or not
provided through a flexible spending account
or other component of a cafeteria plan.

““(c) If an employing office provides a new
health plan or benefits or changes health
benefits or plans while an employee is on
FMLA leave, the employee is entitled to the
new or changed plan/benefits to the same ex-
tent as if the employee were not on leave.
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For example, if an employing office changes
a group health plan so that dental care be-
comes covered under the plan, an employee
on FMLA leave must be given the same op-
portunity as other employees to receive (or
obtain) the dental care coverage. Any other
plan changes (e.g., in coverage, premiums,
deductibles, etc.) which apply to all employ-
ees of the workforce would also apply to an
employee on FMLA leave.

‘‘(d) Notice of any opportunity to change
plans or benefits must also be given to an
employee on FMLA leave. If the group
health plan permits an employee to change
from single to family coverage upon the
birth of a child or otherwise add new family
members, such a change in benefits must be
made available while an employee is on
FMLA leave. If the employee requests the
changed coverage it must be provided by the
employing office.

‘‘(e) An employee may choose not to retain
group health plan coverage during FMLA
leave. However, when an employee returns
from leave, the employee is entitled to be re-
instated on the same terms as prior to tak-
ing the leave, including family or dependent
coverages, without any qualifying period,
physical examination, exclusion of pre-exist-
ing conditions, etc. See 825.212(c).

‘“(f) Except as required by the Consolidated
Omnibus Budget Reconciliation Act of 1986
(COBRA) or 5 U.S.C. 8905a, whichever is ap-
plicable, and for key employees (as discussed
below), an employing office’s obligation to
maintain health benefits during leave (and
to restore the employee to the same or
equivalent employment) under FMLA ceases
if and when the employment relationship
would have terminated if the employee had
not taken FMLA leave (e.g., if the employ-
ee’s position is eliminated as part of a non-
discriminatory reduction in force and the
employee would not have been transferred to
another position); an employee informs the
employing office of his or her intent not to
return from leave (including before starting
the leave if the employing office is so in-
formed before the leave starts); or the em-
ployee fails to return from leave or con-
tinues on leave after exhausting his or her
FMLA leave entitlement in the 12-month pe-
riod.

‘“‘(g) If a key employee (See 825.218) does
not return from leave when notified by the
employing office that substantial or grievous
economic injury will result from his or her
reinstatement, the employee’s entitlement
to group health plan benefits continues un-
less and until the employee advises the em-
ploying office that the employee does not de-
sire restoration to employment at the end of
the leave period, or the FMLA leave entitle-
ment is exhausted, or reinstatement is actu-
ally denied.

‘“(h) An employee’s entitlement to benefits
other than group health benefits during a pe-
riod of FMLA leave (e.g., holiday pay) is to
be determined by the employing office’s es-
tablished policy for providing such benefits
when the employee is on other forms of leave
(paid or unpaid, as appropriate).

“§825.210 Employee payment of group health
benefit premiums

‘“(a) Group health plan benefits must be
maintained on the same basis as coverage
would have been provided if the employee
had been continuously employed during the
FMLA leave period. Therefore, any share of
group health plan premiums which had been
paid by the employee prior to FMLA leave
must continue to be paid by the employee
during the FMLA leave period. If premiums
are raised or lowered, the employee would be
required to pay the new premium rates.
Maintenance of health insurance policies
which are not a part of the employing of-
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fice’s group health plan, as described in
825.209(a), are the sole responsibility of the
employee. The employee and the insurer
should make necessary arrangements for
payment of premiums during periods of un-
paid FMLA leave.

‘“(b) If the FMLA leave is substituted paid
leave, the employee’s share of premiums
must be paid by the method normally used
during any paid leave, presumably as a pay-
roll deduction.

‘““(c) If FMLA leave is unpaid, the employ-
ing office has a number of options for obtain-
ing payment from the employee. The em-
ploying office may require that payment be
made to the employing office or to the insur-
ance carrier, but no additional charge may
be added to the employee’s premium pay-
ment for administrative expenses. The em-
ploying office may require employees to pay
their share of premium payments in any of
the following ways:

“(1) Payment would be due at the same
time as it would be made if by payroll deduc-
tion;

‘(2) Payment would be due on the same
schedule as payments are made under
COBRA or 5 U.S.C. 8905a, whichever is appli-
cable;

‘“(3) Payment would be prepaid pursuant to
a cafeteria plan at the employee’s option;

‘“(4) The employing office’s existing rules
for payment by employees on leave without
pay would be followed, provided that such
rules do not require prepayment (i.e., prior
to the commencement of the leave) of the
premiums that will become due during a pe-
riod of unpaid FMLA leave or payment of
higher premiums than if the employee had
continued to work instead of taking leave; or

‘() Another system voluntarily agreed to
between the employing office and the em-
ployee, which may include prepayment of
premiums (e.g., through increased payroll
deductions when the need for the FMLA
leave is foreseeable).

‘“(d) The employing office must provide the
employee with advance written notice of the
terms and conditions under which these pay-
ments must be made. See 825.300(c).

‘“(e) An employing office may not require
more of an employee using unpaid FMLA
leave than the employing office requires of
other employees on leave without pay.

‘“(f) An employee who is receiving pay-
ments as a result of a workers’ compensation
injury must make arrangements with the
employing office for payment of group
health plan benefits when simultaneously
taking FMLA leave. See 825.207(e).

“§825.211 Maintenance of benefits under
multi-employer health plans

‘‘(a) A multi-employer health plan is a plan
to which more than one employing office is
required to contribute, and which is main-
tained pursuant to one or more collective
bargaining agreements between employee or-
ganization(s) and the employing offices.

“(b) An employing office under a multi-em-
ployer plan must continue to make contribu-
tions on behalf of an employee using FMLA
leave as though the employee had been con-
tinuously employed, unless the plan contains
an explicit FMLA provision for maintaining
coverage such as through pooled contribu-
tions by all employing offices party to the
plan.

‘“(c) During the duration of an employee’s
FMLA leave, coverage by the group health
plan, and benefits provided pursuant to the
plan, must be maintained at the level of cov-
erage and benefits which were applicable to
the employee at the time FMLA leave com-
menced.

‘“(d) An employee using FMLA leave can-
not be required to use banked hours or pay a
greater premium than the employee would
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have been required to pay if the employee
had been continuously employed.

‘‘(e) As provided in 825.209(f) of this part,
group health plan coverage must be main-
tained for an employee on FMLA leave until:

‘(1) The employee’s FMLA leave entitle-
ment is exhausted;

‘“(2) The employing office can show that
the employee would have been laid off and
the employment relationship terminated; or

‘“(3) The employee provides unequivocal
notice of intent not to return to work.

“$825.212 Employee failure to pay health
plan premium payments

‘“‘(a)(1) In the absence of an established em-
ploying office policy providing a longer grace
period, an employing office’s obligations to
maintain health insurance coverage cease
under FMLA if an employee’s premium pay-
ment is more than 30 days late. In order to
drop the coverage for an employee whose
premium payment is late, the employing of-
fice must provide written notice to the em-
ployee that the payment has not been re-
ceived. Such notice must be mailed to the
employee at least 15 days before coverage is
to cease, advising that coverage will be
dropped on a specified date at least 15 days
after the date of the letter unless the pay-
ment has been received by that date. If the
employing office has established policies re-
garding other forms of unpaid leave that pro-
vide for the employing office to cease cov-
erage retroactively to the date the unpaid
premium payment was due, the employing
office may drop the employee from coverage
retroactively in accordance with that policy,
provided the 15-day notice was given. In the
absence of such a policy, coverage for the
employee may be terminated at the end of
the 30-day grace period, where the required
15-day notice has been provided.

‘(2) An employing office has no obligation
regarding the maintenance of a health insur-
ance policy which is not a group health plan.
See 825.209(a).

‘“(3) All other obligations of an employing
office under FMLA would continue; for ex-
ample, the employing office continues to
have an obligation to reinstate an employee
upon return from leave.

““(b) The employing office may recover the
employee’s share of any premium payments
missed by the employee for any FMLA leave
period during which the employing office
maintains health coverage by paying the em-
ployee’s share after the premium payment is
missed.

‘“‘(c) If coverage lapses because an em-
ployee has not made required premium pay-
ments, upon the employee’s return from
FMLA leave the employing office must still
restore the employee to coverage/benefits
equivalent to those the employee would have
had if leave had not been taken and the pre-
mium payment(s) had not been missed, in-
cluding family or dependent coverage. See
825.215(d)(1)-(5). In such case, an employee
may not be required to meet any qualifica-
tion requirements imposed by the plan, in-
cluding any new preexisting condition wait-
ing period, to wait for an open season, or to
pass a medical examination to obtain rein-
statement of coverage. If an employing office
terminates an employee’s insurance in ac-
cordance with this section and fails to re-
store the employee’s health insurance as re-
quired by this section upon the employee’s
return, the employing office may be liable
for benefits lost by reason of the violation,
for other actual monetary losses sustained
as a direct result of the violation, and for ap-
propriate equitable relief tailored to the
harm suffered.
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“§825.213 Employing office recovery of ben-
efit costs

‘“‘(a) In addition to the circumstances dis-
cussed in 825.212(b), and subject to the excep-
tions provided in 825.208(k), an employing of-
fice may recover its share of health plan pre-
miums during a period of unpaid FMLA leave
from an employee if the employee fails to re-
turn to work after the employee’s FMLA
leave entitlement has been exhausted or ex-
pires, unless the reason the employee does
not return is due to:

‘(1) The continuation, recurrence, or onset
of either a serious health condition of the
employee or the employee’s family member,
or a serious injury or illness of a covered
servicemember, which would otherwise enti-
tle the employee to leave under FMLA; or

‘(2) Other circumstances beyond the em-
ployee’s control. Examples of other -cir-
cumstances beyond the employee’s control
are necessarily broad. They include such sit-
uations as where a parent chooses to stay
home with a newborn child who has a serious
health condition; an employee’s spouse is un-
expectedly transferred to a job location more
than 75 miles from the employee’s worksite;
a relative or individual other than a covered
family member has a serious health condi-
tion and the employee is needed to provide
care; the employee is laid off while on leave;
or, the employee is a key employee who de-
cides not to return to work upon being noti-
fied of the employing office’s intention to
deny restoration because of substantial and
grievous economic injury to the employing
office’s operations and is not reinstated by
the employing office. Other circumstances
beyond the employee’s control would not in-
clude a situation where an employee desires
to remain with a parent in a distant city
even though the parent no longer requires
the employee’s care, or a parent chooses not
to return to work to stay home with a well,
newborn child.

‘“(3) When an employee fails to return to
work because of the continuation, recur-
rence, or onset of either a serious health con-
dition of the employee or employee’s family
member, or a serious injury or illness of a
covered servicemember, thereby precluding
the employing office from recovering its
(share of) health benefit premium payments
made on the employee’s behalf during a pe-
riod of unpaid FMLA leave, the employing
office may require medical certification of
the employee’s or the family member’s seri-
ous health condition or the covered
servicemember’s serious injury or illness.
Such certification is not required unless re-
quested by the employing office. The cost of
the certification shall be borne by the em-
ployee, and the employee is not entitled to
be paid for the time or travel costs spent in
acquiring the certification. The employee is
required to provide medical certification in a
timely manner which, for purposes of this
section, is within 30 days from the date of
the employing office’s request. For purposes
of medical certification, the employee may
use the optional forms developed for this
purpose. See 825.306(b), 825.310(c)—(d) and
Forms A, B, and F. If the employing office
requests medical certification and the em-
ployee does not provide such certification in
a timely manner (within 30 days), or the rea-
son for not returning to work does not meet
the test of other circumstances beyond the
employee’s control, the employing office
may recover 100 percent of the health benefit
premiums it paid during the period of unpaid
FMLA leave.

‘‘(b) Under some circumstances an employ-
ing office may elect to maintain other bene-
fits, e.g., life insurance, disability insurance,
etc., by paying the employee’s (share of) pre-
miums during periods of unpaid FMLA leave.
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For example, to ensure the employing office
can meet its responsibilities to provide
equivalent benefits to the employee upon re-
turn from unpaid FMLA leave, it may be
necessary that premiums be paid continu-
ously to avoid a lapse of coverage. If the em-
ploying office elects to maintain such bene-
fits during the leave, at the conclusion of
leave, the employing office is entitled to re-
cover only the costs incurred for paying the
employee’s share of any premiums whether
or not the employee returns to work.

‘“(c) An employee who returns to work for
at least 30 calendar days is considered to
have returned to work. An employee who
transfers directly from taking FMLA leave
to retirement, or who retires during the first
30 days after the employee returns to work,
is deemed to have returned to work.

‘“(d) When an employee elects or an em-
ploying office requires paid leave to be sub-
stituted for FMLA leave, the employing of-
fice may not recover its (share of) health in-
surance or other non-health benefit pre-
miums for any period of FMLA leave covered
by paid leave. Because paid leave provided
under a plan covering temporary disabilities
(including workers’ compensation) is not un-
paid, recovery of health insurance premiums
does not apply to such paid leave.

“(e) The amount that self-insured employ-
ing offices may recover is limited to only the
employing office’s share of allowable pre-
miums as would be calculated under COBRA,
excluding the two percent fee for administra-
tive costs.

“(f) When an employee fails to return to
work, any health and non-health benefit pre-
miums which this section of the regulations
permits an employing office to recover are a
debt owed by the non-returning employee to
the employing office. The existence of this
debt caused by the employee’s failure to re-
turn to work does not alter the employing
office’s responsibilities for health benefit
coverage and, under a self-insurance plan,
payment of claims incurred during the pe-
riod of FMLA leave. To the extent recovery
is allowed, the employing office may recover
the costs through deduction from any sums
due to the employee (e.g., unpaid wages, va-
cation pay, etc.), provided such deductions
do not otherwise violate applicable wage
payment or other laws. Alternatively, the
employing office may initiate legal action
against the employee to recover such costs.
“§825.214 Employee right to reinstatement

‘““General Rule. On return from FMLA leave,
an employee is entitled to be returned to the
same position the employee held when leave
commenced, or to an equivalent position
with equivalent benefits, pay, and other
terms and conditions of employment. An em-
ployee is entitled to such reinstatement even
if the employee has been replaced or his or
her position has been restructured to accom-
modate the employee’s absence. See also
825.106(e) for the obligations of employing of-
fices that are joint employers.

“§ 825.215 Equivalent position

‘‘(a) Equivalent position. An equivalent posi-
tion is one that is virtually identical to the
employee’s former position in terms of pay,
benefits, and working conditions, including
privileges, prerequisites, and status. It must
involve the same or substantially similar du-
ties and responsibilities, which must entail
substantially equivalent skill, effort, respon-
sibility, and authority.

“(b) Conditions to qualify. If an employee is
no longer qualified for the position because
of the employee’s inability to attend a nec-
essary course, renew a license, etc., as a re-
sult of the leave, the employee shall be given
a reasonable opportunity to fulfill those con-
ditions upon return to work.

‘“(c) Equivalent Pay. (1) An employee is en-
titled to any unconditional pay increases
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which may have occurred during the FMLA
leave period, such as cost of living increases.
Pay increases conditioned upon seniority,
length of service, or work performed must be
granted in accordance with the employing
office’s policy or practice with respect to
other employees on an equivalent leave sta-
tus for a reason that does not qualify as
FMLA leave. An employee is entitled to be
restored to a position with the same or
equivalent pay premiums, such as a shift dif-
ferential. If an employee departed from a po-
sition averaging ten hours of overtime (and
corresponding overtime pay) each week, an
employee is ordinarily entitled to such a po-
sition on return from FMLA leave.

‘(2) Equivalent pay includes any bonus or
payment, whether it is discretionary or non-
discretionary, made to employees consistent
with the provisions of paragraph (c)(1) of this
section. However, if a bonus or other pay-
ment is based on the achievement of a speci-
fied goal such as hours worked, products sold
or perfect attendance, and the employee has
not met the goal due to FMLA leave, then
the payment may be denied, unless otherwise
paid to employees on an equivalent leave
status for a reason that does not qualify as
FMLA leave. For example, if an employee
who used paid vacation leave for a non-
FMLA purpose would receive the payment,
then the employee who used paid vacation
leave for an FMLA-protected purpose also
must receive the payment.

‘“(d) Equivalent benefits. Benefits include all
benefits provided or made available to em-
ployees by an employing office, including
group life insurance, health insurance, dis-
ability insurance, sick leave, annual leave,
educational benefits, and pensions, regard-
less of whether such benefits are provided by
a practice or written policy of an employing
office through an employee benefit plan.

‘(1) At the end of an employee’s FMLA
leave, benefits must be resumed in the same
manner and at the same levels as provided
when the leave began, and subject to any
changes in benefit levels that may have
taken place during the period of FMLA leave
affecting the entire work force, unless other-
wise elected by the employee. Upon return
from FMLA leave, an employee cannot be re-
quired to requalify for any benefits the em-
ployee enjoyed before FMLA leave began (in-
cluding family or dependent coverages). For
example, if an employee was covered by a
life insurance policy before taking leave but
is not covered or coverage lapses during the
period of unpaid FMLA leave, the employee
cannot be required to meet any qualifica-
tions, such as taking a physical examina-
tion, in order to requalify for life insurance
upon return from leave. Accordingly, some
employing offices may find it necessary to
modify life insurance and other benefits pro-
grams in order to restore employees to
equivalent benefits upon return from FMLA
leave, make arrangements for continued
payment of costs to maintain such benefits
during unpaid FMLA leave, or pay these
costs subject to recovery from the employee
on return from leave. See 825.213(b).

‘“(2) An employee may, but is not entitled
to, accrue any additional benefits or senior-
ity during unpaid FMLA leave. Benefits ac-
crued at the time leave began, however, (e.g.,
paid vacation, sick or personal leave to the
extent not substituted for FMLA leave) must
be available to an employee upon return
from leave.

‘(3) If, while on unpaid FMLA leave, an
employee desires to continue life insurance,
disability insurance, or other types of bene-
fits for which he or she typically pays, the
employing office is required to follow estab-
lished policies or practices for continuing
such benefits for other instances of leave
without pay. If the employing office has no
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established policy, the employee and the em-
ploying office are encouraged to agree upon
arrangements before FMLA leave begins.

‘“(4) With respect to pension and other re-
tirement plans, any period of unpaid FMLA
leave shall not be treated as or counted to-
ward a break in service for purposes of vest-
ing and eligibility to participate. Also, if the
plan requires an employee to be employed on
a specific date in order to be credited with a
year of service for vesting, contributions or
participation purposes, an employee on un-
paid FMLA leave on that date shall be
deemed to have been employed on that date.
However, unpaid FMLA leave periods need
not be treated as credited service for pur-
poses of benefit accrual, vesting and eligi-
bility to participate.

‘“(6) Employees on unpaid FMLA leave are
to be treated as if they continued to work for
purposes of changes to benefit plans. They
are entitled to changes in benefits plans, ex-
cept those which may be dependent upon se-
niority or accrual during the leave period,
immediately upon return from leave or to
the same extent they would have qualified if
no leave had been taken. For example if the
benefit plan is predicated on a pre-estab-
lished number of hours worked each year and
the employee does not have sufficient hours
as a result of taking unpaid FMLA leave, the
benefit is lost. (In this regard, 825.209 ad-
dresses health benefits.)

‘‘(e) Equivalent terms and conditions of em-
ployment. An equivalent position must have
substantially similar duties, conditions, re-
sponsibilities, privileges, and status as the
employee’s original position.

‘(1) The employee must be reinstated to
the same or a geographically proximate
worksite (i.e., one that does not involve a
significant increase in commuting time or
distance) from where the employee had pre-
viously been employed. If the employee’s
original worksite has been closed, the em-
ployee is entitled to the same rights as if the
employee had not been on leave when the
worksite closed. For example, if an employ-
ing office transfers all employees from a
closed worksite to a new worksite in a dif-
ferent city, the employee on leave is also en-
titled to transfer under the same conditions
as if he or she had continued to be employed.

‘“(2) The employee is ordinarily entitled to
return to the same shift or the same or an
equivalent work schedule.

‘(3) The employee must have the same or
an equivalent opportunity for bonuses, and
other similar discretionary and non-discre-
tionary payments.

‘“(4) FMLA does not prohibit an employing
office from accommodating an employee’s
request to be restored to a different shift,
schedule, or position which better suits the
employee’s personal needs on return from
leave, or to offer a promotion to a better po-
sition. However, an employee cannot be in-
duced by the employing office to accept a
different position against the employee’s
wishes.

“(f) De minimis exception. The requirement
that an employee be restored to the same or
equivalent job with the same or equivalent
pay, benefits, and terms and conditions of
employment does not extend to de minimis,
intangible, or unmeasurable aspects of the
job.

“§825.216 Limitations on an employee’s right
to reinstatement

‘“‘(a) An employee has no greater right to
reinstatement or to other benefits and condi-
tions of employment than if the employee
had been continuously employed during the
FMLA leave period. An employing office
must be able to show that an employee
would not otherwise have been employed at
the time reinstatement is requested in order
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to deny restoration to employment. For ex-
ample:

“(1) If an employee is laid off during the
course of taking FMLA leave and employ-
ment is terminated, the employing office’s
responsibility to continue FMLA leave,
maintain group health plan benefits and re-
store the employee ceases at the time the
employee is laid off, provided the employing
office has no continuing obligations under a
collective bargaining agreement or other-
wise. An employing office would have the
burden of proving that an employee would
have been laid off during the FMLA leave pe-
riod and, therefore, would not be entitled to
restoration. Restoration to a job slated for
lay-off when the employee’s original position
is not would not meet the requirements of an
equivalent position.

‘“(2) If a shift has been eliminated, or over-
time has been decreased, an employee would
not be entitled to return to work that shift
or the original overtime hours upon restora-
tion. However, if a position on, for example,
a night shift has been filled by another em-
ployee, the employee is entitled to return to
the same shift on which employed before
taking FMLA leave.

‘“(3) If an employee was hired for a specific
term or only to perform work on a discrete
project, the employing office has no obliga-
tion to restore the employee if the employ-
ment term or project is over and the employ-
ing office would not otherwise have contin-
ued to employ the employee. On the other
hand, if an employee was hired to perform
work for one employing office for a specific
time period, and after that time period has
ended, the work was assigned to another em-
ploying office, the successor employing of-
fice may be required to restore the employee
if it is a successor employing office.

‘“(b) In addition to the circumstances ex-
plained above, an employing office may deny
job restoration to salaried eligible employees
(key employees, as defined in 825.217(c)), if
such denial is necessary to prevent substan-
tial and grievous economic injury to the op-
erations of the employing office; or may
delay restoration to an employee who fails
to provide a fitness-for-duty certificate to
return to work under the conditions de-
scribed in 825.312.

‘“(c) If the employee is unable to perform
an essential function of the position because
of a physical or mental condition, including
the continuation of a serious health condi-
tion or an injury or illness also covered by
workers’ compensation, the employee has no
right to restoration to another position
under the FMLA. The employing office’s ob-
ligations may, however, be governed by the
Americans with Disabilities Act (ADA), as
amended and as made applicable by the CAA.
See 825.702.

‘“(d) An employee who fraudulently obtains
FMLA leave from an employing office is not
protected by the job restoration or mainte-
nance of health benefits provisions of the
FMLA, as made applicable by the CAA.

‘““(e) If the employing office has a uni-
formly-applied policy governing outside or
supplemental employment, such a policy
may continue to apply to an employee while
on FMLA leave. An employing office which
does not have such a policy may not deny
benefits to which an employee is entitled
under FMLA, as made applicable by the
CAA, on this basis unless the FMLA leave
was fraudulently obtained as in paragraph
(d) of this section.

“§825.217 Key employee, general rule

‘““(a) A key employee is a salaried FMLA-
eligible employee who is among the highest
paid 10 percent of all the employees em-
ployed by the employing office within 75
miles of the employee’s worksite.
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‘“(b) The term salaried means paid on a sal-
ary basis, within the meaning of the Board’s
FLSA regulations at part 541, implementing
section 203 of the CAA (2 U.S.C. 1313), regard-
ing employees who may qualify as exempt
from the minimum wage and overtime re-
quirements of the FLSA, as made applicable
by the CAA.

‘“‘(c) A key employee must be among the
highest paid 10 percent of all the employ-
ees—both salaried and non-salaried, eligible
and ineligible—who are employed by the em-
ploying office within 75 miles of the work-
site.

‘(1) In determining which employees are
among the highest paid 10 percent, year-to-
date earnings are divided by weeks worked
by the employee (including weeks in which
paid leave was taken). Earnings include
wages, premium pay, incentive pay, and non-
discretionary and discretionary bonuses.
Earnings do not include incentives whose
value is determined at some future date, e.g.,
benefits or prerequisites.

¢“(2) The determination of whether a sala-
ried employee is among the highest paid 10
percent shall be made at the time the em-
ployee gives notice of the need for leave. No
more than 10 percent of the employing of-
fice’s employees within 75 miles of the work-
site may be key employees.

“§825.218 Substantial and grievous economic
injury

‘‘(a) In order to deny restoration to a key
employee, an employing office must deter-
mine that the restoration of the employee to
employment will cause substantial and
grievous economic injury to the operations
of the employing office, not whether the ab-
sence of the employee will cause such sub-
stantial and grievous injury.

““(b) An employing office may take into ac-
count its ability to replace on a temporary
basis (or temporarily do without) the em-
ployee on FMLA leave. If permanent replace-
ment is unavoidable, the cost of then rein-
stating the employee can be considered in
evaluating whether substantial and grievous
economic injury will occur from restoration;
in other words, the effect on the operations
of the employing office of reinstating the
employee in an equivalent position.

‘“(c) A precise test cannot be set for the
level of hardship or injury to the employing
office which must be sustained. If the rein-
statement of a key employee threatens the
economic viability of the employing office,
that would constitute substantial and griev-
ous economic injury. A lesser injury which
causes substantial, long-term economic in-
jury would also be sufficient. Minor incon-
veniences and costs that the employing of-
fice would experience in the normal course
would certainly not constitute substantial
and grievous economic injury.

‘“(d) FMLA’s substantial and grievous eco-
nomic injury standard is different from and
more stringent than the undue hardship test
under the ADA, as made applicable by the
CAA. See also 825.702.

“§825.219 Rights of a key employee

‘‘(a) An employing office that believes that
reinstatement may be denied to a key em-
ployee, must give written notice to the em-
ployee at the time the employee gives notice
of the need for FMLA leave (or when FMLA
leave commences, if earlier) that he or she
qualifies as a key employee. At the same
time, the employing office must also fully
inform the employee of the potential con-
sequences with respect to reinstatement and
maintenance of health benefits if the em-
ploying office should determine that sub-
stantial and grievous economic injury to the
employing office’s operations will result if
the employee is reinstated from FMLA
leave. If such notice cannot be given imme-
diately because of the need to determine
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whether the employee is a key employee, it
shall be given as soon as practicable after
being notified of a need for leave (or the
commencement of leave, if earlier). It is ex-
pected that in most circumstances there will
be no desire that an employee be denied res-
toration after FMLA leave and, therefore,
there would be no need to provide such no-
tice. However, an employing office who fails
to provide such timely notice will lose its
right to deny restoration even if substantial
and grievous economic injury will result
from reinstatement.

‘“‘(b) As soon as an employing office makes
a good faith determination, based on the
facts available, that substantial and grievous
economic injury to its operations will result
if a key employee who has given notice of
the need for FMLA leave or is using FMLA
leave is reinstated, the employing office
shall notify the employee in writing of its
determination, that it cannot deny FMLA
leave, and that it intends to deny restoration
to employment on completion of the FMLA
leave. It is anticipated that an employing of-
fice will ordinarily be able to give such no-
tice prior to the employee starting leave.
The employing office must serve this notice
either in person or by certified mail. This no-
tice must explain the basis for the employing
office’s finding that substantial and grievous
economic injury will result, and, if leave has
commenced, must provide the employee a
reasonable time in which to return to work,
taking into account the circumstances, such
as the length of the leave and the urgency of
the need for the employee to return.

“(c) If an employee on leave does not re-
turn to work in response to the employing
office’s notification of intent to deny res-
toration, the employee continues to be enti-
tled to maintenance of health benefits and
the employing office may not recover its
cost of health benefit premiums. A key em-
ployee’s rights under FMLA continue unless
and until the employee either gives notice
that he or she no longer wishes to return to
work, or the employing office actually de-
nies reinstatement at the conclusion of the
leave period.

‘‘(d) After notice to an employee has been
given that substantial and grievous eco-
nomic injury will result if the employee is
reinstated to employment, an employee is
still entitled to request reinstatement at the
end of the leave period even if the employee
did not return to work in response to the em-
ploying office’s notice. The employing office
must then again determine whether there
will be substantial and grievous economic in-
jury from reinstatement, based on the facts
at that time. If it is determined that sub-
stantial and grievous economic injury will
result, the employing office shall notify the
employee in writing (in person or by cer-
tified mail) of the denial of restoration.

“§ 825.220 Protection for employees who re-
quest leave or otherwise assert FMLA
rights
‘“(a) The FMLA, as made applicable by the

CAA, prohibits interference with an employ-

ee’s rights under the law, and with legal pro-

ceedings or inquiries relating to an employ-
ee’s rights. More specifically, the law con-
tains the following employee protections:

‘(1) An employing office is prohibited from
interfering with, restraining, or denying the
exercise of (or attempts to exercise) any
rights provided by the FMLA, as made appli-
cable by the CAA.

“(2) An employing office is prohibited from
discharging or in any other way discrimi-
nating against any covered employee (wheth-
er or not an eligible employee) for opposing
or complaining about any unlawful practice
under the FMLA, as made applicable by the
CAA.
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““(3) All employing offices are prohibited
from discharging or in any other way dis-
criminating against any covered employee
(whether or not an eligible employee) be-
cause that covered employee has—

‘“(A) Filed any claim, or has instituted (or
caused to be instituted) any proceeding
under or related to the FMLA, as made ap-
plicable by the CAA;

‘(B) Given, or is about to give, any infor-
mation in connection with an inquiry or pro-
ceeding relating to a right under the FMLA,
as made applicable by the CAA;

‘“(C) Testified, or is about to testify, in any
inquiry or proceeding relating to a right
under the FMLA, as made applicable by the
CAA.

‘“(b) Any violations of the FMLA, as made
applicable by the CAA, or of these regula-
tions constitute interfering with, restrain-
ing, or denying the exercise of rights pro-
vided by the FMLA, as made applicable by
the CAA. An employing office may be liable
for compensation and benefits lost by reason
of the violation, for other actual monetary
losses sustained as a direct result of the vio-
lation, and for appropriate equitable or other
relief, including employment, reinstatement,
promotion, or any other relief tailored to the
harm suffered. See 825.400(b). Interfering
with the exercise of an employee’s rights
would include, for example, not only refusing
to authorize FMLA leave, but discouraging
an employee from using such leave. It would
also include manipulation by a covered em-
ploying office to avoid responsibilities under
FMLA, for example:

(1) [Reserved]

‘“(2) Changing the essential functions of
the job in order to preclude the taking of
leave; or

‘“(3) Reducing hours available to work in
order to avoid employee eligibility.

‘‘(c) The FMLA'’s prohibition against inter-
ference prohibits an employing office from
discriminating or retaliating against an em-
ployee or prospective employee for having
exercised or attempted to exercise FMLA
rights. For example, if an employee on leave
without pay would otherwise be entitled to
full benefits (other than health benefits), the
same benefits would be required to be pro-
vided to an employee on unpaid FMLA leave.
By the same token, employing offices cannot
use the taking of FMLA leave as a negative
factor in employment actions, such as hir-
ing, promotions or disciplinary actions; nor
can FMLA leave be counted under no fault
attendance policies. See 825.215.

‘“(d) Employees cannot waive, nor may em-
ploying offices induce employees to waive,
their rights under FMLA. For example, em-
ployees (or their collective bargaining rep-
resentatives) cannot trade off the right to
take FMLA leave against some other benefit
offered by the employing office. Except for
settlement agreements covered by 1414 and/
or 1415 of the Congressional Accountability
Act, this does not prevent the settlement or
release of FMLA claims by employees based
on past employing office conduct without
the approval of the Office of Congressional
Workplace Rights or a court. Nor does it pre-
vent an employee’s voluntary and uncoerced
acceptance (not as a condition of employ-
ment) of a light duty assignment while re-
covering from a serious health condition.
See 825.702(d). An employee’s acceptance of
such light duty assignment does not con-
stitute a waiver of the employee’s prospec-
tive rights, including the right to be restored
to the same position the employee held at
the time the employee’s FMLA leave com-
menced or to an equivalent position. The em-
ployee’s right to restoration, however, ceases
at the end of the applicable 12-month FMLA
leave year.

‘‘(e) Covered employees, and not merely el-
igible employees, are protected from retalia-
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tion for opposing (e.g., filing a complaint
about) any practice which is unlawful under
the FMLA, as made applicable by the CAA.
They are similarly protected if they oppose
any practice which they reasonably believe
to be a violation of the FMLA, as made ap-
plicable by the CAA, or regulations.

“Subpart C—Employee and Employing Office

Rights and Obligations Under The FMLA,

As Made Applicable by the CAA
“§825.300 Employing office notice require-

ments

‘“‘(a)(1) If an employing office has any eligi-
ble employees and has any written guidance
to employees concerning employee benefits
or leave rights, such as in an employee hand-
book, information concerning both entitle-
ments and employee obligations under the
FMLA, as made applicable by the CAA, must
be included in the handbook or other docu-
ment. For example, if an employing office
provides an employee handbook to all em-
ployees that describes the employing office’s
policies regarding leave, wages, attendance,
and similar matters, the handbook must in-
corporate information on FMLA rights and
responsibilities and the employing office’s
policies regarding the FMLA, as made appli-
cable by the CAA. Informational publica-
tions describing the provisions of the FMLA,
as made applicable by the CAA, are available
from the Office of Congressional Workplace
Rights and may be incorporated in such em-
ploying office handbooks or written policies.

‘(2) If such an employing office does not
have written policies, manuals, or handbooks
describing employee benefits and leave pro-
visions, the employing office shall provide
written guidance to an employee concerning
all the employee’s rights and obligations
under the FMLA, as made applicable by the
CAA. This notice shall be provided to em-
ployees each time notice is given pursuant to
paragraph (c), and in accordance with the
provisions of that paragraph. Employing of-
fices may duplicate and provide the em-
ployee a copy of the FMLA Fact Sheet avail-
able from the Office of Congressional Work-
place Rights to provide such guidance.

“(b) Eligibility notice. (1) When an employee
requests FMLA leave, or when the employing
office acquires knowledge that an employee’s
leave may be for an FMLA-qualifying reason,
the employing office must notify the em-
ployee of the employee’s eligibility to take
FMLA leave within five business days, ab-
sent extenuating circumstances. See 825.110
for definition of an eligible employee. Em-
ployee eligibility is determined (and notice
must be provided) at the commencement of
the first instance of leave for each FMLA-
qualifying reason in the applicable 12-month
period. See 825.127(c) and 825.200(b). All
FMLA absences for the same qualifying rea-
son are considered a single leave and em-
ployee eligibility as to that reason for leave
does not change during the applicable 12-
month period.

‘“(2) The eligibility notice must state
whether the employee is eligible for FMLA
leave as defined in 825.110. If the employee is
not eligible for FMLA leave, the notice must
state at least one reason why the employee
is not eligible, including as applicable the
number of months the employee has been
employed by the employing office and the
hours of service with the employing office
during the 12-month period. Notification of
eligibility may be oral or in writing; employ-
ing offices may use Form C to provide such
notification to employees.

‘(3) If, at the time an employee provides
notice of a subsequent need for FMLA leave
during the applicable 12-month period due to
a different FMLA-qualifying reason, and the
employee’s eligibility status has not
changed, no additional eligibility notice is
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required. If, however, the employee’s eligi-
bility status has changed (e.g., if the em-
ployee has not met the hours of service re-
quirement in the 12 months preceding the
commencement of leave for the subsequent
qualifying reason), the employing office
must notify the employee of the change in
eligibility status within five business days,
absent extenuating circumstances.

‘“(e) Rights and responsibilities notice. (1)
Employing offices shall provide written no-
tice detailing the specific expectations and
obligations of the employee and explaining
any consequences of a failure to meet these
obligations. This notice shall be provided to
the employee each time the eligibility notice
is provided pursuant to paragraph (b) of this
section. If leave has already begun, the no-
tice should be mailed to the employee’s ad-
dress of record. Such specific notice must in-
clude, as appropriate:

‘“(A) That the leave may be designated and
counted against the employee’s annual
FMLA leave entitlement if qualifying (See
825.300(c) and 825.301) and the applicable 12-
month period for FMLA entitlement (See
825.127(c), 825.200(b), (f), and (g));

‘(B) Any requirements for the employee to
furnish certification of a serious health con-
dition, serious injury or illness, or qualifying
exigency arising out of covered active duty
or call to covered active duty status, and the
consequences of failing to do so (See 825.305,
825.309, 825.310, 825.313);

“(C) If applicable, the employee’s right to
substitute paid parental leave for unpaid
FMLA leave for a birth or placement (See
825.208) and the employee’s right to sub-
stitute paid leave generally, whether the em-
ploying office will require the substitution of
paid leave, the conditions related to any sub-
stitution, and the employee’s entitlement to
take unpaid FMLA leave if the employee
does not meet the conditions for paid leave
(See 825.207);

‘(D) Any requirement for the employee to
make any premium payments to maintain
health benefits and the arrangements for
making such payments (See 825.210), and the
possible consequences of failure to make
such payments on a timely basis (i.e., the
circumstances under which coverage may
lapse);

‘“(E) The employee’s status as a key em-
ployee and the potential consequence that
restoration may be denied following FMLA
leave, explaining the conditions required for
such denial (See 825.218);

‘“(F) The employee’s right to maintenance
of benefits during the FMLA leave and res-
toration to the same or an equivalent job
upon return from FMLA leave (See 825.214
and 825.604); and

‘(G) The employee’s potential liability for
payment of health insurance premiums paid
by the employing office during the employ-
ee’s unpaid FMLA leave if the employee fails
to return to work after taking FMLA leave
(See 825.213, 825.208(k)).

‘“(2) The notice of rights and responsibil-
ities may include other information—e.g.,
whether the employing office will require
periodic reports of the employee’s status and
intent to return to work—but is not required
to do so.

‘“(83) The notice of rights and responsibil-
ities may be accompanied by any required
certification form.

‘“(4) If the specific information provided by
the notice of rights and responsibilities
changes, the employing office shall, within
five business days of receipt of the employ-
ee’s first notice of need for leave subsequent
to any change, provide written notice ref-
erencing the prior notice and setting forth
any of the information in the notice of rights
and responsibilities that has changed. For
example, if the initial leave period was paid
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leave and the subsequent leave period would
be unpaid leave, the employing office may
need to give notice of the arrangements for
making premium payments.

‘“(5) Employing offices are also expected to
responsively answer questions from employ-
ees concerning their rights and responsibil-
ities under the FMLA, as made applicable
under the CAA.

‘“(6) A prototype notice of rights and re-
sponsibilities may be obtained in Form C, or
from the Office of Congressional Workplace
Rights. Employing offices may adapt the
prototype notice as appropriate to meet
these notice requirements. The notice of
rights and responsibilities may be distrib-
uted electronically so long as it otherwise
meets the requirements of this section.

‘(d) Designation notice. (1) The employing
office is responsible in all circumstances for
designating leave as FMLA-qualifying, and
for giving notice of the designation to the
employee as provided in this section. When
the employing office has enough information
to determine whether the leave is being
taken for a FMLA-qualifying reason (e.g.,
after receiving a certification), the employ-
ing office must notify the employee whether
the leave will be designated and will be
counted as FMLA leave within five business
days absent extenuating circumstances. Only
one notice of designation is required for each
FMLA-qualifying reason per applicable 12-
month period, regardless of whether the
leave taken due to the qualifying reason will
be a continuous block of leave or intermit-
tent or reduced schedule leave. If the em-
ploying office determines that the leave will
not be designated as FMLA-qualifying (e.g.,
if the leave is not for a reason covered by
FMLA or the FMLA leave entitlement has
been exhausted), the employing office must
notify the employee of that determination.
Subject to 825.208, if the employing office re-
quires paid leave to be substituted for unpaid
FMLA leave, or that paid leave taken under
an existing leave plan be counted as FMLA
leave, the employing office must inform the
employee of this designation at the time of
designating the FMLA leave.

“(2) If the employing office has sufficient
information to designate the leave as FMLA
leave immediately after receiving notice of
the employee’s need for leave, the employing
office may provide the employee with the
designation notice at that time.

““(3) If the employing office will require the
employee to present a fitness-for-duty cer-
tification to be restored to employment, the
employing office must provide notice of such
requirement with the designation notice. If
the employing office will require that the
fitness-for-duty certification address the em-
ployee’s ability to perform the essential
functions of the employee’s position, the em-
ploying office must so indicate in the des-
ignation notice, and must include a list of
the essential functions of the employee’s po-
sition. See 825.312. If the employing office’s
handbook or other written documents C(f
any) describing the employing office’s leave
policies clearly provide that a fitness-for-
duty certification will be required in specific
circumstances (e.g., by stating that fitness-
for-duty certification will be required in all
cases of back injuries for employees in a cer-
tain occupation), the employing office is not
required to provide written notice of the re-
quirement with the designation notice, but
must provide oral notice no later than with
the designation notice.

‘“(4) The designation notice must be in
writing. A prototype designation notice is
contained in Form D which may be obtained
from the Office of Congressional Workplace
Rights. If the leave is not designated as
FMLA leave because it does not meet the re-
quirements of the FMLA, as made applicable
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by the CAA, the notice to the employee that
the leave is not designated as FMLA leave
may be in the form of a simple written state-
ment. The designation notice may be distrib-
uted electronically so long as it otherwise
meets the requirements of this section and
the employing office can demonstrate that
the employee (who may already be on leave
and who may not have access to employing
office-provided computers) has access to the
information electronically.

‘“(5) If the information provided by the em-
ploying office to the employee in the des-
ignation notice changes (e.g., the employee
exhausts the FMLA leave entitlement), the
employing office shall provide, within five
business days of receipt of the employee’s
first notice of need for leave subsequent to
any change, written notice of the change.

‘“(6) The employing office must notify the
employee of the amount of leave counted
against the employee’s FMLA leave entitle-
ment and, if applicable, the employee’s paid
parental leave entitlement. If the amount of
leave needed is known at the time the em-
ploying office designates the leave as FMLA-
qualifying, the employing office must notify
the employee of the number of hours, days,
or weeks that will be counted against the
employee’s FMLA leave entitlement in the
designation notice. If it is not possible to
provide the hours, days, or weeks that will
be counted against the employee’s FMLA
leave entitlement (such as in the case of un-
foreseeable intermittent leave), then the em-
ploying office must provide notice of the
amount of leave counted against the employ-
ee’s FMLA leave entitlement and, if applica-
ble, paid parental leave entitlement, upon
the request by the employee, but no more
often than once in a 30-day period and only
if leave was taken in that period. The notice
of the amount of leave counted against the
employee’s FMLA entitlement and, if appli-
cable, paid parental leave entitlement may
be oral or in writing. If such notice is oral,
it shall be confirmed in writing no later than
the following payday (unless the payday is
less than one week after the oral notice, in
which case the notice must be no later than
the subsequent payday). Such written notice
may be in any form, including a notation on
the employee’s pay stub.

‘“(e) Consequences of failing to provide notice.
Failure to follow the notice requirements set
forth in this section may constitute an inter-
ference with, restraint, or denial of the exer-
cise of an employee’s FMLA rights. An em-
ploying office may be liable for compensa-
tion and benefits lost by reason of the viola-
tion, for other actual monetary losses sus-
tained as a direct result of the violation, and
for appropriate equitable or other relief, in-
cluding employment, reinstatement, pro-
motion, or any other relief tailored to the
harm suffered. See 825.400(b).

“§ 825.301 Designation of FMLA leave

‘“‘(a) Employing office responsibilities. The
employing office’s decision to designate
leave as FMLA-qualifying must be based
only on information received from the em-
ployee or the employee’s spokesperson (e.g.,
if the employee is incapacitated, the employ-
ee’s spouse, adult child, parent, doctor, etc.,
may provide notice to the employing office
of the need to take FMLA leave). In any cir-
cumstance where the employing office does
not have sufficient information about the
reason for an employee’s use of leave, the
employing office should inquire further of
the employee or the spokesperson to ascer-
tain whether leave is potentially FMLA-
qualifying. Once the employing office has ac-
quired knowledge that the leave is being
taken for a FMLA-qualifying reason, the em-
ploying office must notify the employee as
provided in 825.300(d).
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“(b) Employee responsibilities. An employee
giving notice of the need for FMLA leave
does not need to expressly assert rights
under the FMLA, as made applicable by the
CAA, or even mention the FMLA to meet his
or her obligation to provide notice, though
the employee would need to state a quali-
fying reason for the needed leave and other-
wise satisfy the notice requirements set
forth in 825.302 or 825.303 depending on
whether the need for leave is foreseeable or
unforeseeable. An employee giving notice of
the need for FMLA leave must explain the
reasons for the needed leave so as to allow
the employing office to determine whether
the leave qualifies under the FMLA, as made
applicable by the CAA. If the employee fails
to explain the reasons, leave may be denied.
In many cases, in explaining the reasons for
a request to use leave, especially when the
need for the leave was unexpected or unfore-
seen, an employee will provide sufficient in-
formation for the employing office to des-
ignate the leave as FMLA leave. An em-
ployee using accrued paid leave may in some
cases not spontaneously explain the reasons
or their plans for using their accrued leave.
However, if an employee requesting to use
paid leave for a FMLA-qualifying reason
does not explain the reason for the leave and
the employing office denies the employee’s
request, the employee will need to provide
sufficient information to establish a FMLA-
qualifying reason for the needed leave so
that the employing office is aware that the
leave may not be denied and may designate
that the paid leave be appropriately counted
against (substituted for) the employee’s
FMLA leave entitlement. Similarly, an em-
ployee using accrued paid vacation leave
who seeks an extension of unpaid leave for a
FMLA-qualifying reason will need to state
the reason. If this is due to an event which
occurred during the period of paid leave, the
employing office may count the leave used
after the FMLA-qualifying reason against
the employee’s FMLA leave entitlement.

‘“(¢) Disputes. If there is a dispute between
an employing office and an employee as to
whether leave qualifies as FMLA leave, it
should be resolved through discussions be-
tween the employee and the employing of-
fice. Such discussions and the decision must
be documented.

‘“(d) Retroactive designation. Subject to
825.208, if an employing office does not des-
ignate leave as required by 825.300, the em-
ploying office may retroactively designate
leave as FMLA leave with appropriate notice
to the employee as required by 825.300 pro-
vided that the employing office’s failure to
timely designate leave does not cause harm
or injury to the employee. In all cases where
leave would qualify for FMLA protections,
an employing office and an employee can
mutually agree that leave be retroactively
designated as FMLA leave.

‘“(e) Remedies. If an employing office’s fail-
ure to timely designate leave in accordance
with 825.300 causes the employee to suffer
harm, it may constitute an interference
with, restraint of, or denial of the exercise of
an employee’s FMLA rights. An employing
office may be liable for compensation and
benefits lost by reason of the violation, for
other actual monetary losses sustained as a
direct result of the violation, and for appro-
priate equitable or other relief, including
employment, reinstatement, promotion, or
any other relief tailored to the harm suf-
fered. See 825.400(b). For example, if an em-
ploying office that was put on notice that an
employee needed FMLA leave failed to des-
ignate the leave properly, but the employee’s
own serious health condition prevented him
or her from returning to work during that
time period regardless of the designation, an
employee may not be able to show that the
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employee suffered harm as a result of the
employing office’s actions. However, if an
employee took leave to provide care for a
son or daughter with a serious health condi-
tion believing it would not count toward his
or her FMLA entitlement, and the employee
planned to later use that FMLA leave to pro-
vide care for a spouse who would need assist-
ance when recovering from surgery planned
for a later date, the employee may be able to
show that harm has occurred as a result of
the employing office’s failure to designate
properly. The employee might establish this
by showing that he or she would have ar-
ranged for an alternative caregiver for the
seriously-ill son or daughter if the leave had
been designated timely.

“§825.302 Employee notice requirements for

foreseeable FMLA leave

‘““(a) Timing of motice. An employee must
provide the employing office at least 30 days
advance notice before FMLA leave is to
begin if the need for the leave is foreseeable
based on an expected birth, placement for
adoption or foster care, planned medical
treatment for a serious health condition of
the employee or of a family member, or the
planned medical treatment for a serious in-
jury or illness of a covered servicemember. If
30 days’ notice is not practicable, such as be-
cause of a lack of knowledge of approxi-
mately when leave will be required to begin,
a change in circumstances, or a medical
emergency, notice must be given as soon as
practicable. For example, an employee’s
health condition may require leave to com-
mence earlier than anticipated before the
birth of a child. Similarly, little opportunity
for notice may be given before placement for
adoption. For foreseeable leave due to a
qualifying exigency, notice must be provided
as soon as practicable, regardless of how far
in advance such leave is foreseeable. Wheth-
er FMLA leave is to be continuous or is to be
taken intermittently or on a reduced sched-
ule basis, notice need only be given one time,
but the employee shall advise the employing
office as soon as practicable if dates of
scheduled leave change or are extended, or
were initially unknown. In those cases where
the employee is required to provide at least
30 days’ notice of foreseeable leave and does
not do so, the employee shall explain the
reasons why such notice was not practicable
upon a request from the employing office for
such information.

‘“(b) As soon as practicable means as soon
as both possible and practical, taking into
account all of the facts and circumstances in
the individual case. When an employee be-
comes aware of a need for FMLA leave less
than 30 days in advance, it should be prac-
ticable for the employee to provide notice of
the need for leave either the same day or the
next business day. In all cases, however, the
determination of when an employee could
practicably provide notice must take into
account the individual facts and cir-
cumstances.

‘“(c) Content of notice. An employee shall
provide at least verbal notice sufficient to
make the employing office aware that the
employee needs FMLA-qualifying leave, and
the anticipated timing and duration of the
leave. Depending on the situation, such in-
formation may include that a condition ren-
ders the employee unable to perform the
functions of the job; that the employee is
pregnant or has been hospitalized overnight;
whether the employee or the employee’s
family member is under the continuing care
of a health care provider; if the leave is due
to a qualifying exigency, that a military
member is on covered active duty or call to
covered active duty status (or has been noti-
fied of an impending call or order to covered
active duty), and that the requested leave is
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for one of the reasons listed in 825.126(b); if
the leave is for a family member, that the
condition renders the family member unable
to perform daily activities, or that the fam-
ily member is a covered servicemember with
a serious injury or illness; and the antici-
pated duration of the absence, if known.
When an employee seeks leave for the first
time for a FMLA-qualifying reason, the em-
ployee need not expressly assert rights under
the FMLA, as made applicable by the CAA,
or even mention the FMLA. When an em-
ployee seeks leave due to a FMLA-qualifying
reason, for which the employing office has
previously provided FMLA-protected leave,
the employee must specifically reference the
qualifying reason for leave or the need for
FMLA leave. In all cases, the employing of-
fice should inquire further of the employee if
it is necessary to have more information
about whether FMLA leave is being sought
by the employee, and obtain the necessary
details of the leave to be taken. In the case
of medical conditions, the employing office
may find it necessary to inquire further to
determine if the leave is because of a serious
health condition and may request medical
certification to support the need for such
leave. See 825.305. An employing office may
also request certification to support the need
for leave for a qualifying exigency or for
military caregiver leave. See 825.309, 825.310.
When an employee has been previously cer-
tified for leave due to more than one FMLA-
qualifying reason, the employing office may
need to inquire further to determine for
which qualifying reason the leave is needed.
An employee has an obligation to respond to
an employing office’s questions designed to
determine whether an absence is potentially
FMLA-qualifying. Failure to respond to rea-
sonable employing office inquiries regarding
the leave request may result in denial of
FMLA protection if the employing office is
unable to determine whether the leave is
FMLA-qualifying.

“(d) Complying with the employing office pol-
icy. An employing office may require an em-
ployee to comply with the employing office’s
usual and customary notice and procedural
requirements for requesting leave, absent
unusual circumstances. For example, an em-
ploying office may require that written no-
tice set forth the reasons for the requested
leave, the anticipated duration of the leave,
and the anticipated start of the leave. An
employee also may be required by an em-
ploying office’s policy to contact a specific
individual. Unusual circumstances would in-
clude situations such as when an employee is
unable to comply with the employing office’s
policy that requests for leave should be made
by contacting a specific number because on
the day the employee needs to provide notice
of his or her need for FMLA leave there is no
one to answer the call-in number and the
voice mail box is full. Where an employee
does not comply with the employing office’s
usual notice and procedural requirements,
and no unusual circumstances justify the
failure to comply, FMLA-protected leave
may be delayed or denied. However, FMLA-
protected leave may not be delayed or denied
where the employing office’s policy requires
notice to be given sooner than set forth in
paragraph (a) of this section and the em-
ployee provides timely notice as set forth in
paragraph (a) of this section.

““(e) Scheduling planned medical treatment.
When planning medical treatment, the em-
ployee must consult with the employing of-
fice and make a reasonable effort to schedule
the treatment so as not to disrupt unduly
the employing office’s operations, subject to
the approval of the health care provider. Em-
ployees are ordinarily expected to consult
with their employing offices prior to the
scheduling of treatment in order to work out



December 14, 2022

a treatment schedule which best suits the
needs of both the employing office and the
employee. For example, if an employee who
provides notice of the need to take FMLA
leave on an intermittent basis for planned
medical treatment neglects to consult with
the employing office to make a reasonable
effort to arrange the schedule of treatments
so as not to unduly disrupt the employing of-
fice’s operations, the employing office may
initiate discussions with the employee and
require the employee to attempt to make
such arrangements, subject to the approval
of the health care provider. See 825.203 and
825.205.

‘“(f) Intermittent leave or leave on a re-
duced leave schedule must be medically nec-
essary due to a serious health condition or a
serious injury or illness. An employee shall
advise the employing office, upon request, of
the reasons why the intermittent/reduced
leave schedule is necessary and of the sched-
ule for treatment, if applicable. The em-
ployee and employing office shall attempt to
work out a schedule for such leave that
meets the employee’s needs without unduly
disrupting the employing office’s operations,
subject to the approval of the health care
provider.

‘(g) An employing office may waive em-
ployees’ FMLA notice requirements. See
825.304(e).

“§825.303 Employee notice requirements for
unforeseeable FMLA leave

‘““(a) Timing of notice. When the approxi-
mate timing of the need for leave is not fore-
seeable, an employee must provide notice to
the employing office as soon as practicable
under the facts and circumstances of the par-
ticular case. It generally should be prac-
ticable for the employee to provide notice of
leave that is unforeseeable within the time
prescribed by the employing office’s usual
and customary notice requirements applica-
ble to such leave. See 825.303(c). Notice may
be given by the employee’s spokesperson
(e.g., spouse, adult family member, or other
responsible party) if the employee is unable
to do so personally. For example, if an em-
ployee’s child has a severe asthma attack
and the employee takes the child to the
emergency room, the employee would not be
required to leave his or her child in order to
report the absence while the child is receiv-
ing emergency treatment. However, if the
child’s asthma attack required only the use
of an inhaler at home followed by a period of
rest, the employee would be expected to call
the employing office promptly after ensuring
the child has used the inhaler.

‘“(b) Content of notice. An employee shall
provide sufficient information for an em-
ploying office to reasonably determine
whether the FMLA may apply to the leave
request. Depending on the situation, such in-
formation may include that a condition ren-
ders the employee unable to perform the
functions of the job; that the employee is
pregnant or has been hospitalized overnight;
whether the employee or the employee’s
family member is under the continuing care
of a health care provider; if the leave is due
to a qualifying exigency, that a military
member is on covered active duty or call to
covered active duty status (or has been noti-
fied of an impending call or order to covered
active duty), that the requested leave is for
one of the reasons listed in 825.126(b), and the
anticipated duration of the absence; or if the
leave is for a family member that the condi-
tion renders the family member unable to
perform daily activities or that the family
member is a covered servicemember with a
serious injury or illness; and the anticipated
duration of the absence, if known. When an
employee seeks leave for the first time for a
FMLA-qualifying reason, the employee need
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not expressly assert rights under the FMLA,
as made applicable by the CAA, or even men-
tion the FMLA. When an employee seeks
leave due to a qualifying reason, for which
the employing office has previously provided
the employee FMLA-protected leave, the em-
ployee must specifically reference either the
qualifying reason for leave or the need for
FMLA leave. Calling in ‘sick’ without pro-
viding more information will not be consid-
ered sufficient notice to trigger an employ-
ing office’s obligations under the FMLA, as
made applicable by the CAA. The employing
office will be expected to obtain any addi-
tional required information through infor-
mal means. An employee has an obligation
to respond to an employing office’s questions
designed to determine whether an absence is
potentially FMLA-qualifying. Failure to re-
spond to reasonable employing office inquir-
ies office regarding the leave request may re-
sult in denial of FMLA protection if the em-
ploying office is unable to determine wheth-
er the leave is FMLA-qualifying.

‘“(c) Complying with employing office policy.
When the need for leave is not foreseeable,
an employee must comply with the employ-
ing office’s usual and customary notice and
procedural requirements for requesting
leave, absent unusual circumstances. For ex-
ample, an employing office may require em-
ployees to call a designated number or a spe-
cific individual to request leave. However, if
an employee requires emergency medical
treatment, he or she would not be required
to follow the call-in procedure until his or
her condition is stabilized and he or she has
access to, and is able to use, a phone. Simi-
larly, in the case of an emergency requiring
leave because of a FMLA-qualifying reason,
written advance notice pursuant to an em-
ploying office’s internal rules and procedures
may not be required when FMLA leave is in-
volved. If an employee does not comply with
the employing office’s usual notice and pro-
cedural requirements, and no unusual cir-
cumstances justify the failure to comply,
FMLA-protected leave may be delayed or de-
nied.

“§$825.304 Employee failure to provide notice

‘“(a) Proper motice required. In all cases, in
order for the onset of an employee’s FMLA
leave to be delayed due to lack of required
notice, it must be clear that the employee
had actual notice of the FMLA notice re-
quirements. This condition would be satis-
fied by the employing office’s proper posting,
at the worksite where the employee is em-
ployed, of the information regarding the
FMLA provided (pursuant to section 301(h)(2)
of the CAA, 2 U.S.C. 1381(h)(2)) by the Office
of Congressional Workplace Rights to the
employing office in a manner suitable for
posting.

‘““(b) Foreseeable leave—30 days. When the
need for FMLA leave is foreseeable at least
30 days in advance and an employee fails to
give timely advance notice with no reason-
able excuse, the employing office may delay
FMLA coverage until 30 days after the date
the employee provides notice. The need for
leave and the approximate date leave would
be taken must have been clearly foreseeable
to the employee 30 days in advance of the
leave. For example, knowledge that an em-
ployee would receive a telephone call about
the availability of a child for adoption at
some unknown point in the future would not
be sufficient to establish the leave was clear-
ly foreseeable 30 days in advance.

‘“(c) Foreseeable leave—less than 30 days.
When the need for FMLA leave is foreseeable
fewer than 30 days in advance and an em-
ployee fails to give notice as soon as prac-
ticable under the particular facts and cir-
cumstances, the extent to which an employ-
ing office may delay FMLA coverage for
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leave depends on the facts of the particular
case. For example, if an employee reasonably
should have given the employing office two
weeks’ notice but instead only provided one
week’s notice, then the employing office
may delay FMLA-protected leave for one
week (thus, if the employing office elects to
delay FMLA coverage and the employee
nonetheless takes leave one week after pro-
viding the notice (i.e., a week before the two
week notice period has been met) the leave
will not be FMLA-protected).

““(d) Unforeseeable leave. When the need for
FMLA leave is unforeseeable and an em-
ployee fails to give notice in accordance with
825.303, the extent to which an employing of-
fice may delay FMLA coverage for leave de-
pends on the facts of the particular case. For
example, if it would have been practicable
for an employee to have given the employing
office notice of the need for leave very soon
after the need arises consistent with the em-
ploying office’s policy, but instead the em-
ployee provided notice two days after the
leave began, then the employing office may
delay FMLA coverage of the leave by two
days.

‘“‘(e) Waiver of motice. An employing office
may waive employees’ FMLA notice obliga-
tions or the employing office’s own internal
rules on leave notice requirements. If an em-
ploying office does not waive the employee’s
obligations under its internal leave rules,
the employing office may take appropriate
action under its internal rules and proce-
dures for failure to follow its usual and cus-
tomary notification rules, absent unusual
circumstances, as long as the actions are
taken in a manner that does not discrimi-
nate against employees taking FMLA leave
and the rules are not inconsistent with
825.303(a).

“§825.305 Certification, general rule

‘‘(a) General. An employing office may re-
quire that an employee’s leave to care for
the employee’s covered family member with
a serious health condition, or due to the em-
ployee’s own serious health condition that
makes the employee unable to perform one
or more of the essential functions of the em-
ployee’s position, be supported by a certifi-
cation issued by the health care provider of
the employee or the employee’s family mem-
ber. An employing office may also require
that an employee’s leave because of a quali-
fying exigency or to care for a covered serv-
icemember with a serious injury or illness be
supported by a certification, as described in
825.309 and 825.310, respectively. An employ-
ing office must give notice of a requirement
for certification each time a certification is
required; such notice must be written notice
whenever required by 825.300(c). An employ-
ing office’s oral request to an employee to
furnish any subsequent certification is suffi-
cient.

“(b) Timing. In most cases, the employing
office should request that an employee fur-
nish certification at the time the employee
gives notice of the need for leave or within
five business days thereafter, or, in the case
of unforeseen leave, within five business days
after the leave commences. The employing
office may request certification at some
later date if the employing office later has
reason to question the appropriateness of the
leave or its duration. The employee must
provide the requested certification to the
employing office within 15 calendar days
after the employing office’s request, unless it
is not practicable under the particular cir-
cumstances to do so despite the employee’s
diligent, good faith efforts or the employing
office provides more than 15 calendar days to
return the requested certification.

““(c) Complete and sufficient certification. The
employee must provide a complete and suffi-
cient certification to the employing office if
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required by the employing office in accord-
ance with 825.306, 825.309, and 825.310. The em-
ploying office shall advise an employee
whenever the employing office finds a cer-
tification incomplete or insufficient, and
shall state in writing what additional infor-
mation is necessary to make the certifi-
cation complete and sufficient. A certifi-
cation is considered incomplete if the em-
ploying office receives a certification, but
one or more of the applicable entries have
not been completed. A certification is con-
sidered insufficient if the employing office
receives a complete certification, but the in-
formation provided is vague, ambiguous, or
non-responsive. The employing office must
provide the employee with seven calendar
days (unless not practicable under the par-
ticular circumstances despite the employee’s
diligent good faith efforts) to cure any such
deficiency. If the deficiencies specified by
the employing office are not cured in the re-
submitted certification, the employing office
may deny the taking of FMLA leave, in ac-
cordance with 825.313. A certification that is
not returned to the employing office is not
considered incomplete or insufficient, but
constitutes a failure to provide certification.
‘“(d) Consequences. At the time the employ-
ing office requests certification, the employ-
ing office must also advise an employee of
the anticipated consequences of an employ-
ee’s failure to provide adequate certification.
If the employee fails to provide the employ-
ing office with a complete and sufficient cer-
tification, despite the opportunity to cure
the certification as provided in paragraph (c)
of this section, or fails to provide any certifi-
cation, the employing office may deny the
taking of FMLA leave, in accordance with
825.313. It is the employee’s responsibility ei-
ther to furnish a complete and sufficient cer-
tification or to furnish the health care pro-
vider providing the certification with any
necessary authorization from the employee
or the employee’s family member in order
for the health care provider to release a com-
plete and sufficient certification to the em-
ploying office to support the employee’s
FMLA request. This provision will apply in
any case where an employing office requests
a certification permitted by these regula-
tions, whether it is the initial certification,
a recertification, a second or third opinion,
or a fitness-for-duty certificate, including
any clarifications necessary to determine if
such certifications are authentic and suffi-
cient. See 825.306, 825.307, 825.308, and 825.312.
(e) Annual medical certification. Where the
employee’s need for leave due to the employ-
ee’s own serious health condition, or the se-
rious health condition of the employee’s cov-
ered family member, lasts beyond a single
leave year (as defined in 825.200), the employ-
ing office may require the employee to pro-
vide a new medical certification in each sub-
sequent leave year. Such new medical cer-
tifications are subject to the provisions for
authentication and clarification set forth in
825.307, including second and third opinions.
“§825.306 Content of medical certification for
leave taken because of an employee’s own
serious health condition or the serious
health condition of a family member
‘““(a) Required information. When leave is
taken because of an employee’s own serious
health condition, or the serious health condi-
tion of a family member, an employing office
may require an employee to obtain a medical
certification from a health care provider
that sets forth the following information:
‘(1) The name, address, telephone number,
and fax number of the health care provider
and type of medical practice/specialization;
‘(2) The approximate date on which the se-
rious health condition commenced, and its
probable duration;
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‘“(4) If the employee is the patient, infor-
mation sufficient to establish that the em-
ployee cannot perform the essential func-
tions of the employee’s job as well as the na-
ture of any other work restrictions, and the
likely duration of such inability (See
825.123(b));

‘“(5) If the patient is a covered family
member with a serious health condition, in-
formation sufficient to establish that the
family member is in need of care, as de-
scribed in 825.124, and an estimate of the fre-
quency and duration of the leave required to
care for the family member;

‘(6) If an employee requests leave on an
intermittent or reduced schedule basis for
planned medical treatment of the employee’s
or a covered family member’s serious health
condition, information sufficient to establish
the medical necessity for such intermittent
or reduced schedule leave and an estimate of
the dates and duration of such treatments
and any periods of recovery;

“(M If an employee requests leave on an
intermittent or reduced schedule basis for
the employee’s serious health condition, in-
cluding pregnancy, that may result in un-
foreseeable episodes of incapacity, informa-
tion sufficient to establish the medical ne-
cessity for such intermittent or reduced
schedule leave and an estimate of the fre-
quency and duration of the episodes of inca-
pacity; and

‘“(8) If an employee requests leave on an
intermittent or reduced schedule basis to
care for a covered family member with a se-
rious health condition, a statement that
such leave is medically necessary to care for
the family member, as described in 825.124
and 825.203(b), which can include assisting in
the family member’s recovery, and an esti-
mate of the frequency and duration of the re-
quired leave.

‘“(b) The Office of Congressional Workplace
Rights has developed two optional forms
(Form A and Form B) for use in obtaining
medical certification, including second and
third opinions, from health care providers
that meets FMLA’s certification require-
ments, as made applicable by the CAA. (See
Forms A and B.) Optional Form A is for use
when the employee’s need for leave is due to
the employee’s own serious health condition.
Optional Form B is for use when the em-
ployee needs leave to care for a family mem-
ber with a serious health condition. These
optional forms reflect certification require-
ments so as to permit the health care pro-
vider to furnish appropriate medical infor-
mation. Forms A and B are modeled closely
on Form WH-380E and Form WH-380F, as re-
vised, which were developed by the Depart-
ment of Labor (See 29 C.F.R. Part 825). The
employing office may use the Office of Con-
gressional Workplace Rights’s forms, or
Form WH-380E and Form WH-380F, as re-
vised, or another form containing the same
basic information; however, no information
may be required beyond that specified in
825.306, 825.307, and 825.308. In all instances
the information on the form must relate
only to the serious health condition for
which the current need for leave exists.

“(c) If an employee is on FMLA leave run-
ning concurrently with a workers’ compensa-
tion absence, and the provisions of the work-
ers’ compensation statute permit the em-
ploying office or the employing office’s rep-
resentative to request additional informa-
tion from the employee’s workers’ com-
pensation health care provider, the FMLA
does not prevent the employing office from
following the applicable workers’ compensa-
tion provisions and information received
under those provisions may be considered in
determining the employee’s entitlement to
FMLA-protected leave. Similarly, an em-
ploying office may request additional infor-
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mation in accordance with a paid leave pol-
icy or disability plan that requires greater
information to qualify for payments or bene-
fits, provided that the employing office in-
forms the employee that the additional in-
formation only needs to be provided in con-
nection with receipt of such payments or
benefits. Any information received pursuant
to such policy or plan may be considered in
determining the employee’s entitlement to
FMLA-protected leave. If the employee fails
to provide the information required for re-
ceipt of such payments or benefits, such fail-
ure will not affect the employee’s entitle-
ment to take unpaid FMLA leave. See
825.207(a).

‘(d) If an employee’s serious health condi-
tion may also be a disability within the
meaning of the Americans with Disabilities
Act (ADA), as amended and as made applica-
ble by the CAA, the FMLA does not prevent
the employing office from following the pro-
cedures for requesting medical information
under the ADA. Any information received
pursuant to these procedures may be consid-
ered in determining the employee’s entitle-
ment to FMLA-protected leave.

‘‘(e) While an employee may choose to
comply with the certification requirement
by providing the employing office with an
authorization, release, or waiver allowing
the employing office to communicate di-
rectly with the health care provider of the
employee or his or her covered family mem-
ber, the employee may not be required to
provide such an authorization, release, or
waiver. In all instances in which certifi-
cation is requested, it is the employee’s re-
sponsibility to provide the employing office
with complete and sufficient certification
and failure to do so may result in the denial
of FMLA leave. See 825.305(d).

“§825.307 Authentication and clarification of
medical certification for leave taken be-
cause of an employee’s own serious health
condition or the serious health condition of
a family member; second and third opin-
ions

“(a) Clarification and authentication. (1) If
an employee submits a complete and suffi-
cient certification signed by the health care
provider, the employing office may not re-
quest additional information from the health
care provider. However, the employing office
may contact the health care provider for
purposes of clarification and authentication
of the medical certification (whether initial
certification or recertification) after the em-
ploying office has given the employee an op-
portunity to cure any deficiencies as set
forth in 825.305(c). To make such contact, the
employing office must use a health care pro-
vider, a human resources professional, a
leave administrator, or a management offi-
cial. An employee’s direct supervisor may
not contact the employee’s health care pro-
vider, unless the direct supervisor is also the
only individual in the employing office des-
ignated to process FMLA requests and the
direct supervisor receives specific authoriza-
tion from the employee to contact the em-
ployee’s health care provider. For purposes
of these regulations, authentication means
providing the health care provider with a
copy of the certification and requesting
verification that the information contained
on the certification form was completed and/
or authorized by the health care provider
who signed the document; no additional med-
ical information may be requested.

“(2) Clarification means contacting the
health care provider to understand the hand-
writing on the medical certification or to un-
derstand the meaning of a response. Employ-
ing offices may not ask health care providers
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for additional information beyond that re-
quired by the certification form. The re-
quirements of the Health Insurance Port-
ability and Accountability Act (HIPAA) Pri-
vacy Rule, (See 45 C.F.R. parts 160 and 164),
which governs the privacy of individually-
identifiable health information created or
held by HIPAA-covered entities, must be sat-
isfied when individually-identifiable health
information of an employee is shared with an
employing office by a HIPAA-covered health
care provider. If an employee chooses not to
provide the employing office with authoriza-
tion allowing the employing office to clarify
the certification with the health care pro-
vider, and does not otherwise clarify the cer-
tification, the employing office may deny
the taking of FMLA leave if the certification
is unclear. See 825.305(d). It is the employee’s
responsibility to provide the employing of-
fice with a complete and sufficient certifi-
cation and to clarify the certification if nec-
essary.

““(b) Second Opinion. (1) An employing of-
fice that has reason to doubt the validity of
a medical certification may require the em-
ployee to obtain a second opinion at the em-
ploying office’s expense. Pending receipt of
the second (or third) medical opinion, the
employee is provisionally entitled to the
benefits of the FMLA, as made applicable by
the CAA, including maintenance of group
health benefits. If the certifications do not
ultimately establish the employee’s entitle-
ment to FMLA leave, the leave shall not be
designated as FMLA leave and may be treat-
ed as paid or unpaid leave under the employ-
ing office’s established leave policies. In ad-
dition, the consequences set forth in
825.305(d) will apply if the employee or the
employee’s family member fails to authorize
his or her health care provider to release all
relevant medical information pertaining to
the serious health condition at issue if re-
quested by the health care provider des-
ignated to provide a second opinion in order
to render a sufficient and complete second
opinion.

‘(2) The employing office is permitted to
designate the health care provider to furnish
the second opinion, but the selected health
care provider may not be employed on a reg-
ular basis by the employing office. The em-
ploying office may not regularly contract
with or otherwise regularly utilize the serv-
ices of the health care provider furnishing
the second opinion unless the employing of-
fice is located in an area where access to
health care is extremely limited (e.g., a rural
area where no more than one or two doctors
practice in the relevant specialty in the vi-
cinity).

‘“(e) Third opinion. If the opinions of the
employee’s and the employing office’s des-
ignated health care providers differ, the em-
ploying office may require the employee to
obtain certification from a third health care
provider, again at the employing office’s ex-
pense. This third opinion shall be final and
binding. The third health care provider must
be designated or approved jointly by the em-
ploying office and the employee. The em-
ploying office and the employee must each
act in good faith to attempt to reach agree-
ment on whom to select for the third opinion
provider. If the employing office does not at-
tempt in good faith to reach agreement, the
employing office will be bound by the first
certification. If the employee does not at-
tempt in good faith to reach agreement, the
employee will be bound by the second certifi-
cation. For example, an employee who re-
fuses to agree to see a doctor in the specialty
in question may be failing to act in good
faith. On the other hand, an employing office
that refuses to agree to any doctor on a list
of specialists in the appropriate field pro-
vided by the employee and whom the em-
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ployee has not previously consulted may be
failing to act in good faith. In addition, the
consequences set forth in 825.305(d) will apply
if the employee or the employee’s family
member fails to authorize his or her health
care provider to release all relevant medical
information pertaining to the serious health
condition at issue if requested by the health
care provider designated to provide a third
opinion in order to render a sufficient and
complete third opinion.

‘“(d) Copies of opinions. The employing of-
fice is required to provide the employee with
a copy of the second and third medical opin-
ions, where applicable, upon request by the
employee. Requested copies are to be pro-
vided within five business days unless ex-
tenuating circumstances prevent such ac-
tion.

‘‘(e) Travel expenses. If the employing office
requires the employee to obtain either a sec-
ond or third opinion the employing office
must reimburse an employee or family mem-
ber for any reasonable ‘out of pocket’ travel
expenses incurred to obtain the second and
third medical opinions. The employing office
may not require the employee or family
member to travel outside normal commuting
distance for purposes of obtaining the second
or third medical opinions except in very un-
usual circumstances.

‘“(f) Medical certification abroad. In cir-
cumstances in which the employee or a fam-
ily member is visiting in another country, or
a family member resides in another country,
and a serious health condition develops, the
employing office shall accept a medical cer-
tification as well as second and third opin-
ions from a health care provider who prac-
tices in that country. Where a certification
by a foreign health care provider is in a lan-
guage other than English, the employee
must provide the employing office with a
written translation of the certification upon
request.

“§ 825.308 Recertifications for leave taken be-
cause of an employee’s own serious health
condition or the serious health condition of
a family member
‘“‘(a) 30-day rule. An employing office may

request recertification no more often than

every 30 days and only in connection with an
absence by the employee, unless paragraphs

(b) or (c) of this section apply.

‘“(b) More than 30 days. If the medical cer-
tification indicates that the minimum dura-
tion of the condition is more than 30 days, an
employing office must wait until that min-
imum duration expires before requesting a
recertification, unless paragraph (c) of this
section applies. For example, if the medical
certification states that an employee will be
unable to work, whether continuously or on
an intermittent basis, for 40 days, the em-
ploying office must wait 40 days before re-
questing a recertification. In all cases, an
employing office may request a recertifi-
cation of a medical condition every six
months in connection with an absence by the
employee. Accordingly, even if the medical
certification indicates that the employee
will need intermittent or reduced schedule
leave for a period in excess of six months
(e.g., for a lifetime condition), the employing
office would be permitted to request recer-
tification every six months in connection
with an absence.

‘“(c) Less than 30 days. An employing office
may request recertification in less than 30
days if:

‘(1) The employee requests an extension of
leave;

“(2) Circumstances described by the pre-
vious certification have changed signifi-
cantly (e.g., the duration or frequency of the
absence, the nature or severity of the illness,
complications). For example, if a medical
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certification stated that an employee would
need leave for one to two days when the em-
ployee suffered a migraine headache and the
employee’s absences for his or her last two
migraines lasted four days each, then the in-
creased duration of absence might constitute
a significant change in circumstances allow-
ing the employing office to request a recer-
tification in less than 30 days. Likewise, if
an employee had a pattern of using unsched-
uled FMLA leave for migraines in conjunc-
tion with his or her scheduled days off, then
the timing of the absences also might con-
stitute a significant change in circumstances
sufficient for an employing office to request
a recertification more frequently than every
30 days; or

‘“(3) The employing office receives informa-
tion that casts doubt upon the employee’s
stated reason for the absence or the con-
tinuing validity of the certification. For ex-
ample, if an employee is on FMLA leave for
four weeks due to the employee’s knee sur-
gery, including recuperation, and the em-
ployee plays in company softball league
games during the employee’s third week of
FMLA leave, such information might be suf-
ficient to cast doubt upon the continuing va-
lidity of the certification allowing the em-
ploying office to request a recertification in
less than 30 days.

“(d) Timing. The employee must provide
the requested recertification to the employ-
ing office within the time frame requested
by the employing office (which must allow at
least 15 calendar days after the employing
office’s request), unless it is not practicable
under the particular circumstances to do so
despite the employee’s diligent, good faith
efforts.

‘‘(e) Content. The employing office may ask
for the same information when obtaining re-
certification as that permitted for the origi-
nal certification as set forth in 825.306. The
employee has the same obligations to par-
ticipate and cooperate (including providing a
complete and sufficient certification or ade-
quate authorization to the health care pro-
vider) in the recertification process as in the
initial certification process. See 825.305(d).
As part of the information allowed to be ob-
tained on recertification for leave taken be-
cause of a serious health condition, the em-
ploying office may provide the health care
provider with a record of the employee’s ab-
sence pattern and ask the health care pro-
vider if the serious health condition and need
for leave is consistent with such a pattern.

“(f) Any recertification requested by the
employing office shall be at the employee’s
expense unless the employing office provides
otherwise. No second or third opinion on re-
certification may be required.

“§825.309 Certification for leave taken be-
cause of a qualifying exigency

‘“(a) Active Duty Orders. The first time an
employee requests leave because of a quali-
fying exigency arising out of the covered ac-
tive duty or call to covered active duty sta-
tus (or notification of an impending call or
order to covered active duty) of a military
member (See 825.126(a)), an employing office
may require the employee to provide a copy
of the military member’s active duty orders
or other documentation issued by the mili-
tary which indicates that the military mem-
ber is on covered active duty or call to cov-
ered active duty status, and the dates of the
military member’s covered active duty serv-
ice. This information need only be provided
to the employing office once. A copy of new
active duty orders or other documentation
issued by the military may be required by
the employing office if the need for leave be-
cause of a qualifying exigency arises out of a
different covered active duty or call to cov-
ered active duty status (or notification of an
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impending call or order to covered active
duty) of the same or a different military
member;

“(b) Required information. An employing of-
fice may require that leave for any quali-
fying exigency specified in 825.126 be sup-
ported by a certification from the employee
that sets forth the following information:

‘(1) A statement or description, signed by
the employee, of appropriate facts regarding
the qualifying exigency for which FMLA
leave is requested. The facts must be suffi-
cient to support the need for leave. Such
facts should include information on the type
of qualifying exigency for which leave is re-
quested and any available written docu-
mentation which supports the request for
leave; such documentation, for example, may
include a copy of a meeting announcement
for informational briefings sponsored by the
military, a document confirming an appoint-
ment with a counselor or school official, or a
copy of a bill for services for the handling of
legal or financial affairs;

‘“(2) The approximate date on which the
qualifying exigency commenced or will com-
mence;

‘(3) If an employee requests leave because
of a qualifying exigency for a single, contin-
uous period of time, the beginning and end
dates for such absence;

‘“(4) If an employee requests leave because
of a qualifying exigency on an intermittent
or reduced schedule basis, an estimate of the
frequency and duration of the qualifying exi-
gency;

‘“(6) If the qualifying exigency involves
meeting with a third party, appropriate con-
tact information for the individual or entity
with whom the employee is meeting (such as
the name, title, organization, address, tele-
phone number, fax number, and email ad-
dress) and a brief description of the purpose
of the meeting; and

‘“(6) If the qualifying exigency involves
Rest and Recuperation leave, a copy of the
military member’s Rest and Recuperation
orders, or other documentation issued by the
military which indicates that the military
member has been granted Rest and Recuper-
ation leave, and the dates of the military
member’s Rest and Recuperation leave.

‘“(c) The Office of Congressional Workplace
Rights has developed an optional form (Form
E) for employees’ use in obtaining a certifi-
cation that meets FMLA’s certification re-
quirements. This optional form reflects cer-
tification requirements so as to permit the
employee to furnish appropriate information
to support his or her request for leave be-
cause of a qualifying exigency. Form E, or
Form WH-384 (developed by the Department
of Labor), or another form containing the
same basic information, may be used by the
employing office; however, no information
may be required beyond that specified in this
section.

‘(d) Verification. If an employee submits a
complete and sufficient certification to sup-
port his or her request for leave because of a
qualifying exigency, the employing office
may not request additional information from
the employee. However, if the qualifying exi-
gency involves meeting with a third party,
the employing office may contact the indi-
vidual or entity with whom the employee is
meeting for purposes of verifying a meeting
or appointment schedule and the nature of
the meeting between the employee and the
specified individual or entity. The employ-
ee’s permission is not required in order to
verify meetings or appointments with third
parties, but no additional information may
be requested by the employing office. An em-
ploying office also may contact an appro-
priate unit of the Department of Defense to
request verification that a military member
is on covered active duty or call to covered
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active duty status (or has been notified of an

impending call or order to covered active

duty); no additional information may be re-
quested and the employee’s permission is not
required.

“§825.310 Certification for leave taken to
care for a covered servicemember (military
caregiver leave)

‘“(a) Required information from health care
provider. When leave is taken to care for a
covered servicemember with a serious injury
or illness, an employing office may require
an employee to obtain a certification com-
pleted by an authorized health care provider
of the covered servicemember. For purposes
of leave taken to care for a covered service-
member, any one of the following health care
providers may complete such a certification:

‘(1) A United States Department of De-
fense (‘DOD’) health care provider;

‘“(2) A United States Department of Vet-
erans Affairs (‘“VA’) health care provider;

‘“(3) A DOD TRICARE network authorized
private health care provider;

‘“(4) A DOD non-network TRICARE author-
ized private health care provider; or

‘“(5) Any health care provider as defined in
825.125.

‘“(b) If the authorized health care provider
is unable to make certain military-related
determinations outlined below, the author-
ized health care provider may rely on deter-
minations from an authorized DOD rep-
resentative (such as a DOD recovery care co-
ordinator) or an authorized VA representa-
tive. An employing office may request that
the health care provider provide the fol-
lowing information:

‘(1) The name, address, and appropriate
contact information (telephone number, fax
number, and/or email address) of the health
care provider, the type of medical practice,
the medical specialty, and whether the
health care provider is one of the following:

‘“(A) A DOD health care provider;

‘(B) A VA health care provider;

“(C) A DOD TRICARE network authorized
private health care provider;

‘(D) A DOD non-network TRICARE au-
thorized private health care provider; or

‘“(E) A health care provider as defined in
825.125.

‘“(2) Whether the covered servicemember’s
injury or illness was incurred in the line of
duty on active duty or, if not, whether the
covered servicemember’s injury or illness ex-
isted before the beginning of the
servicemember’s active duty and was aggra-
vated by service in the line of duty on active
duty;

‘“(3) The approximate date on which the se-
rious injury or illness commenced, or was ag-
gravated, and its probable duration;

‘“(4) A statement or description of appro-
priate medical facts regarding the covered
servicemember’s health condition for which
FMLA leave is requested. The medical facts
must be sufficient to support the need for
leave.

‘“(A) In the case of a current member of the
Armed Forces, such medical facts must in-
clude information on whether the injury or
illness may render the covered servicemem-
ber medically unfit to perform the duties of
the servicemember’s office, grade, rank, or
rating and whether the member is receiving
medical treatment, recuperation, or therapy;

“(B) In the case of a covered veteran, such
medical facts must include:

‘(i) Information on whether the veteran is
receiving medical treatment, recuperation,
or therapy for an injury or illness that is the
continuation of an injury or illness that was
incurred or aggravated when the covered vet-
eran was a member of the Armed Forces and
rendered the servicemember medically unfit
to perform the duties of the servicemember’s
office, grade, rank, or rating; or
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‘“(ii) Information on whether the veteran is
receiving medical treatment, recuperation,
or therapy for an injury or illness that is a
physical or mental condition for which the
covered veteran has received a U.S. Depart-
ment of Veterans Affairs Service-Related
Disability Rating (VASRD) of 50 percent or
greater, and that such VASRD rating is
based, in whole or in part, on the condition
precipitating the need for military caregiver
leave; or

‘‘(iii) Information on whether the veteran
is receiving medical treatment, recuper-
ation, or therapy for an injury or illness that
is a physical or mental condition that sub-
stantially impairs the covered veteran’s abil-
ity to secure or follow a substantially gain-
ful occupation by reason of a disability or
disabilities related to military service, or
would do so absent treatment; or

“(iv) Documentation of enrollment in the
Department of Veterans Affairs Program of
Comprehensive Assistance for Family Care-
givers.

‘(6) Information sufficient to establish
that the covered servicemember is in need of
care, as described in 825.124, and whether the
covered servicemember will need care for a
single continuous period of time, including
any time for treatment and recovery, and an
estimate as to the beginning and ending
dates for this period of time;

‘(6) If an employee requests leave on an
intermittent or reduced schedule basis for
planned medical treatment appointments for
the covered servicemember, whether there is
a medical necessity for the covered service-
member to have such periodic care and an es-
timate of the treatment schedule of such ap-
pointments;

“(7) If an employee requests leave on an
intermittent or reduced schedule basis to
care for a covered servicemember other than
for planned medical treatment (e.g., episodic
flare-ups of a medical condition), whether
there is a medical necessity for the covered
servicemember to have such periodic care,
which can include assisting in the covered
servicemember’s recovery, and an estimate
of the frequency and duration of the periodic
care.

‘‘(¢) Required information from employee
and/ or covered servicemember. In addition
to the information that may be requested
under 825.310(b), an employing office may
also request that such certification set forth
the following information provided by an
employee and/or covered servicemember:

‘(1) The name and address of the employ-
ing office of the employee requesting leave
to care for a covered servicemember, the
name of the employee requesting such leave,
and the name of the covered servicemember
for whom the employee is requesting leave to
care;

‘“(2) The relationship of the employee to
the covered servicemember for whom the
employee is requesting leave to care;

‘(3) Whether the covered servicemember is
a current member of the Armed Forces, the
National Guard or Reserves, and the covered
servicemember’s military branch, rank, and
current unit assignment;

‘“(4) Whether the covered servicemember is
assigned to a military medical facility as an
outpatient or to a unit established for the
purpose of providing command and control of
members of the Armed Forces receiving med-
ical care as outpatients (such as a medical
hold or warrior transition unit), and the
name of the medical treatment facility or
unit;

¢“(6) Whether the covered servicemember is
on the temporary disability retired list;

‘“(6) Whether the covered servicemember is
a veteran, the date of separation from mili-
tary service, and whether the separation was
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other than dishonorable. The employing of-
fice may require the employee to provide
documentation issued by the military which
indicates that the covered servicemember is
a veteran, the date of separation, and that
the separation is other than dishonorable.
Where an employing office requires such doc-
umentation, an employee may provide a
copy of the veteran’s Certificate of Release
or Discharge from Active Duty issued by the
U.S. Department of Defense (DD Form 214) or
other proof of veteran status. See
825.127(c)(2).

“(7) A description of the care to be pro-
vided to the covered servicemember and an
estimate of the leave needed to provide the
care.

‘(d) The Office of Congressional Workplace
Rights has developed an optional form (Form
F) for employees’ use in obtaining certifi-
cation that meets FMLA’s certification re-
quirements. This optional form reflects cer-
tification requirements so as to permit the
employee to furnish appropriate information
to support his or her request for leave to
care for a covered servicemember with a se-
rious injury or illness. Form F, or Form WH-
385 (developed by the Department of Labor),
or another form containing the same basic
information, may be used by the employing
office; however, no information may be re-
quired beyond that specified in this section.
In all instances the information on the cer-
tification must relate only to the serious in-
jury or illness for which the current need for
leave exists. An employing office may seek
authentication and/or clarification of the
certification under 825.307. Second and third
opinions under 825.307 are not permitted for
leave to care for a covered servicemember
when the certification has been completed
by one of the types of healthcare providers
identified in section 825.310(a)(1-4). However,
second and third opinions under 825.307 are
permitted when the certification has been
completed by a health care provider as de-
fined in 825.125 that is not one of the types
identified in 825.310(a)(1)-(4). Additionally,
recertifications under 825.308 are not per-
mitted for leave to care for a covered serv-
icemember. An employing office may require
an employee to provide confirmation of cov-
ered family relationship to the seriously in-
jured or ill servicemember pursuant to
825.122(k) of the FMLA.

‘“(e) An employing office requiring an em-
ployee to submit a certification for leave to
care for a covered servicemember must ac-
cept as sufficient certification, in lieu of the
Office of Congressional Workplace Rights’s
optional certification form (Form F) or an
employing office’s own certification form,
invitational travel orders (ITOs) or invita-
tional travel authorizations (ITAs) issued to
any family member to join an injured or ill
servicemember at his or her bedside. An ITO
or ITA is sufficient certification for the du-
ration of time specified in the ITO or ITA.
During that time period, an eligible em-
ployee may take leave to care for the cov-
ered servicemember in a continuous block of
time or on an intermittent basis. An eligible
employee who provides an ITO or ITA to sup-
port his or her request for leave may not be
required to provide any additional or sepa-
rate certification that leave taken on an
intermittent basis during the period of time
specified in the ITO or ITA is medically nec-
essary. An ITO or ITA is sufficient certifi-
cation for an employee entitled to take
FMLA leave to care for a covered service-
member regardless of whether the employee
is named in the order or authorization.

‘(1) If an employee will need leave to care
for a covered servicemember beyond the ex-
piration date specified in an ITO or ITA, an
employing office may request that the em-
ployee have one of the authorized health
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care providers listed under 825.310(a) com-
plete the Office of Congressional Workplace
Rights optional certification form (Form F)
or an employing office’s own form, as req-
uisite certification for the remainder of the
employee’s necessary leave period.

‘(2) An employing office may seek authen-
tication and clarification of the ITO or ITA
under 825.307. An employing office may not
utilize the second or third opinion process
outlined in 825.307 or the recertification
process under 825.308 during the period of
time in which leave is supported by an ITO
or ITA.

““(3) An employing office may require an
employee to provide confirmation of covered
family relationship to the seriously injured
or ill servicemember pursuant to 825.122(k)
when an employee supports his or her re-
quest for FMLA leave with a copy of an ITO
or ITA.

‘“(f) An employing office requiring an em-
ployee to submit a certification for leave to
care for a covered servicemember must ac-
cept as sufficient certification of the
servicemember’s serious injury or illness
documentation indicating the
servicemember’s enrollment in the Depart-
ment of Veterans Affairs Program of Com-
prehensive Assistance for Family Caregivers.
Such documentation is sufficient certifi-
cation of the servicemember’s serious injury
or illness to support the employee’s request
for military caregiver leave regardless of
whether the employee is the named care-
giver in the enrollment documentation.

‘(1) An employing office may seek authen-
tication and clarification of the documenta-
tion indicating the servicemember’s enroll-
ment in the Department of Veterans Affairs
Program of Comprehensive Assistance for
Family Caregivers under 825.307. An employ-
ing office may not utilize the second or third
opinion process outlined in 825.307 or the re-
certification process under 825.308 when the
servicemember’s serious injury or illness is
shown by documentation of enrollment in
this program.

‘“(2) An employing office may require an
employee to provide confirmation of covered
family relationship to the seriously injured
or ill servicemember pursuant to 825.122(k)
when an employee supports his or her re-
quest for FMLA leave with a copy of such en-
rollment documentation. An employing of-
fice may also require an employee to provide
documentation, such as a veteran’s Form
DD-214, showing that the discharge was
other than dishonorable and the date of the
veteran’s discharge.

‘“(g) Where medical certification is re-
quested by an employing office, an employee
may not be held liable for administrative
delays in the issuance of military docu-
ments, despite the employee’s diligent, good-
faith efforts to obtain such documents. See
825.305(b). In all instances in which certifi-
cation is requested, it is the employee’s re-
sponsibility to provide the employing office
with complete and sufficient certification
and failure to do so may result in the denial
of FMLA leave. See 825.305(d).

“§ 825.311 Intent to return to work

‘“(a) An employing office may require an
employee on FMLA leave to report periodi-
cally on the employee’s status and intent to
return to work. The employing office’s pol-
icy regarding such reports may not be dis-
criminatory and must take into account all
of the relevant facts and circumstances re-
lated to the individual employee’s leave situ-
ation.

‘“(b) If an employee gives unequivocal no-
tice of intent not to return to work, the em-
ploying office’s obligations under FMLA, as
made applicable by the CAA, to maintain
health benefits (subject to COBRA require-
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ments) and to restore the employee cease.
However, these obligations continue if an
employee indicates he or she may be unable
to return to work but expresses a continuing
desire to do so.

‘“(c) It may be necessary for an employee
to take more leave than originally antici-
pated. Conversely, an employee may discover
after beginning leave that the circumstances
have changed and the amount of leave origi-
nally anticipated is no longer necessary. An
employee may not be required to take more
FMLA leave than necessary to resolve the
circumstance that precipitated the need for
leave. In both of these situations, the em-
ploying office may require that the employee
provide the employing office reasonable no-
tice (i.e., within two business days) of the
changed circumstances where foreseeable.
The employing office may also obtain infor-
mation on such changed -circumstances
through requested status reports.

“§ 825.312 Fitness-for-duty certification

‘“‘(a) As a condition of restoring an em-
ployee whose FMLA leave was occasioned by
the employee’s own serious health condition
that made the employee unable to perform
the employee’s job, an employing office may
have a uniformly-applied policy or practice
that requires all similarly-situated employ-
ees (i.e., same occupation, same serious
health condition) who take leave for such
conditions to obtain and present certifi-
cation from the employee’s health care pro-
vider that the employee is able to resume
work. The employee has the same obliga-
tions to participate and cooperate (including
providing a complete and sufficient certifi-
cation or providing sufficient authorization
to the health care provider to provide the in-
formation directly to the employing office)
in the fitness-for-duty certification process
as in the initial certification process. See
825.305(d).

“(b) An employing office may seek a fit-
ness-for-duty certification only with regard
to the particular health condition that
caused the employee’s need for FMLA leave.
The certification from the employee’s health
care provider must certify that the employee
is able to resume work. Additionally, an em-
ploying office may require that the certifi-
cation specifically address the employee’s
ability to perform the essential functions of
the employee’s job. In order to require such
a certification, an employing office must
provide an employee with a list of the essen-
tial functions of the employee’s job no later
than with the designation notice required by
825.300(d), and must indicate in the designa-
tion notice that the certification must ad-
dress the employee’s ability to perform those
essential functions. If the employing office
satisfies these requirements, the employee’s
health care provider must certify that the
employee can perform the identified essen-
tial functions of his or her job. Following the
procedures set forth in 825.307(a), the em-
ploying office may contact the employee’s
health care provider for purposes of clari-
fying and authenticating the fitness-for-duty
certification. Clarification may be requested
only for the serious health condition for
which FMLA leave was taken. The employ-
ing office may not delay the employee’s re-
turn to work while contact with the health
care provider is being made. No second or
third opinions on a fitness-for-duty certifi-
cation may be required.

‘‘(c) The cost of the certification shall be
borne by the employee, and the employee is
not entitled to be paid for the time or travel
costs spent in acquiring the certification.

‘“(d) The designation notice required in
825.300(d) shall advise the employee if the
employing office will require a fitness-for-
duty certification to return to work and
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whether that fitness-for-duty certification
must address the employee’s ability to per-
form the essential functions of the employ-
ee’s job.

‘“(e) An employing office may delay res-
toration to employment until an employee
submits a required fitness-for-duty certifi-
cation unless the employing office has failed
to provide the notice required in paragraph
(d) of this section. If an employing office pro-
vides the notice required, an employee who
does not provide a fitness-for-duty certifi-
cation or request additional FMLA leave is
no longer entitled to reinstatement under
the FMLA. See 825.313(d).

“(f) An employing office is not entitled to
a certification of fitness to return to duty
for each absence taken on an intermittent or
reduced leave schedule. However, an employ-
ing office is entitled to a certification of fit-
ness to return to duty for such absences up
to once every 30 days if reasonable safety
concerns exist regarding the employee’s abil-
ity to perform his or her duties, based on the
serious health condition for which the em-
ployee took such leave. If an employing of-
fice chooses to require a fitness-for-duty cer-
tification under such circumstances, the em-
ploying office shall inform the employee at
the same time it issues the designation no-
tice that for each subsequent instance of
intermittent or reduced schedule leave, the
employee will be required to submit a fit-
ness-for-duty certification unless one has al-
ready been submitted within the past 30
days. Alternatively, an employing office can
set a different interval for requiring a fit-
ness-for-duty certification as long as it does
not exceed once every 30 days and as long as
the employing office advises the employee of
the requirement in advance of the employee
taking the intermittent or reduced schedule
leave. The employing office may not termi-
nate the employment of the employee while
awaiting such a certification of fitness to re-
turn to duty for an intermittent or reduced
schedule leave absence. Reasonable safety
concerns means a reasonable belief of signifi-
cant risk of harm to the individual employee
or others. In determining whether reasonable
safety concerns exist, an employing office
should consider the nature and severity of
the potential harm and the likelihood that
potential harm will occur.

““(g) If the terms of a collective bargaining
agreement govern an employee’s return to
work, those provisions shall be applied.

““(h) Requirements under the Americans
with Disabilities Act (ADA), as amended and
as made applicable by the CAA, apply. After
an employee returns from FMLA leave, the
ADA requires any medical examination at an
employing office’s expense by the employing
office’s health care provider be job-related
and consistent with business necessity. For
example, an attorney could not be required
to submit to a medical examination or in-
quiry just because her leg had been ampu-
tated. The essential functions of an attor-
ney’s job do not require use of both legs;
therefore such an inquiry would not be job
related. An employing office may require a
warehouse laborer, whose back impairment
affects the ability to lift, to be examined by
an orthopedist, but may not require this em-
ployee to submit to an HIV test where the
test is not related to either the essential
functions of his or her job or to his/her im-
pairment. If an employee’s serious health
condition may also be a disability within the
meaning of the ADA, as made applicable by
the CAA, the FMLA does not prevent the
employing office from following the proce-
dures for requesting medical information
under the ADA.

“§825.313 Failure to provide certification

‘“(a) Foreseeable leave. In the case of fore-

seeable leave, if an employee fails to provide
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certification in a timely manner as required
by 825.305, then an employing office may
deny FMLA coverage until the required cer-
tification is provided. For example, if an em-
ployee has 15 days to provide a certification
and does not provide the certification for 45
days without sufficient reason for the delay,
the employing office can deny FMLA protec-
tions for the 30-day period following the ex-
piration of the 15-day time period, if the em-
ployee takes leave during such period.

‘“(b) Unforeseeable leave. In the case of un-
foreseeable leave, an employing office may
deny FMLA coverage for the requested leave
if the employee fails to provide a certifi-
cation within 15 calendar days from receipt
of the request for certification unless not
practicable due to extenuating cir-
cumstances. For example, in the case of a
medical emergency, it may not be prac-
ticable for an employee to provide the re-
quired certification within 15 calendar days.
Absent such extenuating circumstances, if
the employee fails to timely return the cer-
tification, the employing office can deny
FMLA protections for the leave following
the expiration of the 15-day time period until
a sufficient certification is provided. If the
employee never produces the certification,
the leave is not FMLA leave.

‘“(c) Recertification. An employee must pro-
vide recertification within the time re-
quested by the employing office (which must
allow at least 15 calendar days after the re-
quest) or as soon as practicable under the
particular facts and circumstances. If an em-
ployee fails to provide a recertification with-
in a reasonable time under the particular
facts and circumstances, then the employing
office may deny continuation of the FMLA
leave protections until the employee pro-
duces a sufficient recertification. If the em-
ployee never produces the recertification,
the leave is not FMLA leave. Recertification
does not apply to leave taken for a quali-
fying exigency or to care for a covered serv-
icemember.

‘“(d) Fitness-for-duty certification. When re-
quested by the employing office pursuant to
a uniformly applied policy for similarly-situ-
ated employees, the employee must provide
medical certification, at the time the em-
ployee seeks reinstatement at the end of
FMLA leave taken for the employee’s serious
health condition, that the employee is fit for
duty and able to return to work (see
825.312(a)) if the employing office has pro-
vided the required notice (see 825.300(e)); the
employing office may delay restoration until
the certification is provided. Unless the em-
ployee provides either a fitness-for-duty cer-
tification or a new medical certification for
a serious health condition at the time FMLA
leave is concluded, the employee may be ter-
minated. See also 825.213(a)(3).

“Subpart D—Administrative Process
“§$825.400 Administrative process, general
rules

‘“(a) The Procedural Rules of the Office of
Congressional Workplace Rights set forth
the procedures that apply to the administra-
tive process for considering and resolving al-
leged violations of the laws made applicable
by the CAA, including the FMLA. The Rules
include procedures for filing claims and par-
ticipating in administrative dispute resolu-
tion proceedings at the Office of Congres-
sional Workplace Rights, including proce-
dures for the conduct of hearings and for ap-
peals to the Board of Directors. The Proce-
dural Rules also address other matters of
general applicability to the dispute resolu-
tion process and to the operations of the Of-
fice.

‘“(b) If an employing office has violated one
or more provisions of FMLA, as incorporated
by the CAA, and if justified by the facts of a
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particular case, an employee may receive
one or more of the following: wages, employ-
ment benefits, or other compensation denied
or lost to such employee by reason of the
violation; or, where no such tangible loss has
occurred, such as when FMLA leave was un-
lawfully denied, any actual monetary loss
sustained by the employee as a direct result
of the violation, such as the cost of providing
care, up to a sum equal to 26 weeks of wages
for the employee in a case involving leave to
care for a covered servicemember or 12 weeks
of wages for the employee in a case involving
leave for any other FMLA qualifying reason.
In addition, the employee may be entitled to
interest on such sum, calculated at the pre-
vailing rate. An amount equaling the pre-
ceding sums may also be awarded as lig-
uidated damages unless such amount is re-
duced by the hearing officer or the Board be-
cause the violation was in good faith and the
employing office had reasonable grounds for
believing the employer had not violated the
CAA. When appropriate, the employee may
also obtain appropriate equitable relief, such
as employment, reinstatement and pro-
motion. When the employing office is found
in violation, the employee may recover a
reasonable attorney’s fee, reasonable expert
witness fees, and other costs as would be ap-
propriate if awarded under section 2000e-5(k)
of title 42.

‘“(c) The Procedural Rules of the Office of
Congressional Workplace Rights are found at
165 Cong. Rec. H4896 (daily ed. June 19, 2019)
and 1656 Cong. Rec. S4105 (daily ed. June 19,
2019), and may also be found on the Office’s
website at www.ocwr.gov.

“§ 825.401 [Reserved]
“§ 825.402 [Reserved]
“§ 825.403 [Reserved]
“§ 825.404 [Reserved]
“Subpart E—[Reservedl
“Subpart F—Special Rules Applicable to
Employees of Schools
“§825.600 Special rules for school employees,
definitions

‘‘(a) Certain special rules apply to employ-
ees of local educational agencies, including
public school boards and elementary schools
under their jurisdiction, and private elemen-
tary and secondary schools. The special rules
do not apply to other kinds of educational
institutions, such as colleges and univer-
sities, trade schools, and preschools.

“(b) Educational institutions are covered
by FMLA, as made applicable by the CAA
(and these special rules). The usual require-
ments for employees to be eligible do apply.

‘(c) The special rules affect the taking of
intermittent leave or leave on a reduced
leave schedule, or leave near the end of an
academic term (semester), by instructional
employees. Instructional employees are
those whose principal function is to teach
and instruct students in a class, a small
group, or an individual setting. This term in-
cludes not only teachers, but also athletic
coaches, driving instructors, and special edu-
cation assistants such as signers for the
hearing impaired. It does not include, and
the special rules do not apply to, teacher as-
sistants or aides 